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Foreword 


In October 1969, the Sloan Foundation and the Coun- 
cil on Lav-Related Studies nede grants to the Columbia 
University Legislative Drafting Research Fund for an 
interdisciplinary program on Federal environmental policy, 
proposed by the Coranittee on Science and Lav of the 
Association of the ^ of the City of New York. The 
study was to be an Independent effort conducted by 
Dr. George W. Rathjens of the Massachusetts Insti- 
tute of Technology, and Professors Frank C-rad and 
Albert J. Rosenthal of Columbia University Law School, 
in consultation with the Coimnittee, This book is the 
product of that effort; it consists of papers by the 
three study princij^ls which in their initial version 
were presented at a Syngwsium on Federal Environmental 
Policy, sponsored by the Association in I-lay I97O. 



Jor the Committee on Science and law, the environ- 
mental policy program has been part of its continuing 
endeavor to contribute to the resolution of new and 
challenging questions of public policy posed by the 
interaction of technology on the one side and legal 
and governmental institutions and procedures on the 
other. The model for this endeavor has been the 
pioneering work of Professor Alan P. Westin, Privacy 
and Freedom , Atheneum, I967, the product of a four- 
year study sponsored by the Coraaittee. 

The Committee believes that the papers of Profes- 
sors Grad, Rathjena and Rosenthal will commend them- 
selves as thoughtful approaches to some central issues 
of Federal environmental policy -- what should be the 
nation's goals and priorities, how can these be aooom- 
modated within the federal-state structure, and how can 
we assure that the legal system, a system of rules and 
sanctions, will operate to achieve the goals. I say 
"approaches" because it should be clear that protecting 
and restoring the quality of the physical environment 
presents choices of policy, and indeed of basic values, 
so pervasive, so difficult and so important that it wil 
take an effort of years to create the new institutional 
and legal mechanisms required to deal with them in ways 
which are calculated both to achieve the desired result; 
and be broadly acceptable in a democratic society. 

nevertheless the dramatic increase in public concern 
about what has been happening to our air, water and 
land ~ a phenomenon of the last two years — has 
already brought about significant improvements and 
will shortly bring more. There is a long way to go 
iv 



but the nation is making a beginning. The legal 
profession too is just beginning, but hopefully it 
can make its contribution; we would like to believe 
that the papers which follow will come to be regarded 
as part of that ccntribution. 


vrilliam F. Kennedy 


February 1971 
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Introduction 


This vork is the product of a project on federal 
governaifint policy on technology and the environment 
undertaken by the Legislative Drafting Research Fund 
of Columbia University. Initially conceived as a 
short-term "pilot project'“-i.e., a study to determine 
what ought to be studied— the work was begun in the 
early days of 1969. The proposal for the project had 
come from the Special Committee on Science and law 
of the Association of the Bar of the City of Wew York, 
under the Chairmanship of Wiliiam P. Kennedy, Esq. , 
and was funded by the Sloan Foundation and the Council 
on Law-Related Studies, headed by Professor David F. 
Cavers. The Legislative Drafting Research Fund of 
Columbia University gratefully acknowledges their 
support and encouragement. 
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INTRODUCTION 


It Is, perhaps, a measure of the rapid development 
of the field that a study such as this had a measure 
of novelty when it was first imdertaken in late 1969, 
when institutional and legal aspects of environmental 
regulation had received relatively little attention. 
Since then, of course, the subject has become one of 
considerable Interest. The rapid development of the 
field is Illustrated even more sharply by the experience 
of the writers in the course of preparing their indi- 
vidual contributions. Each of the papers had been 
substantially completed by June of I97O, subject only— 
as we thought— to formal revision before going into 
print. The fall of I97O, however, brought so many 
new developments in federal and state law and in the 
institutional arrangements for environmental controls— 
including executive reorganization plans and a new 
ordering of administrative review of environmental 
impacts under the Environmental Policy Act of I969— 
that substantial portions of the papers had to be 
rewritten. And even while the work was already in 
production, passage of the I97O air pollution control 
legislation in December 1970, in the closing stages of 
the 92nd Congress, again brought some new developments 
that could no longer be fully reflected in these pages. 
However, it is clear that the main institutions deal- 
ing with environmental regulation have now been 
shaped for some time to come, and that the legal 
regulation of environmental controls has also achieved 
a fairly definite direction. Institutional and legal 
aspects of environmental controls, though hopefully 
still open to improvement, have nevertheless been 
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sufficiently veil defined to make them a vorthvhile 
object for an analysis of more than temporary sig- 
nificance. 

The three papers that ccanprise this work were con- 
ceived as parts of a whole. Vithin the limits of the 
study, the question that had to be faced was what sub- 
jects to select for research and discussion, in order 
to provide coverage of a significant nature. In con- 
sequence, Professor Eathjens, with his unique background 
in the physical and political sciences, undertook to 
relate the setting of goals and priorities to the known— 
and unknown— risks imposed by particular classes of 
environmental insults. His paper on ’’National Environ- 
mental Policy" points to the need for greater discrimi- 
nation in the setting of priorities as between 
persistent and irreversible insults to the environment 
and insults that are relatively temporary and non- 
persistent. As a scientist, he regards the problems 
of degradable water pollutants and solid wastes, and 
of non-persistent air pollutants as essentially 
solved— because the nature of the problens and the 
damage produced by them is known end we have the 
knowledge and technical capacity to abate them. 
Consequently, in his "taxonomy of environmental 
insults" he would place far greater priority on 
injuries to the environment that are persistent or 
that may, more or less irreversibly, alter the earth's 
geophysical environment. Pushing his analysis into 
the area of regulatory devices, he concludes that 
cost-benefit analysis, the favorite contemporary 
approach to the control of pollutants— difficult to 
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apply in any case— is appropriate in the area of envi- 
ronmental control only when dealing with non-persistent 
injuries to the environment, since the cost of persist- 
ent or irreversible danages is not measurable in the 
normal economic sense. 

The "taxonomy of environmental insalts" has far- 
reaching implications in the context of setting 
standards for permissible limits of emission as well— 
the toiom irreversibility of the damage, or the mere 
possibility that the damage may be irreversible, mates 
standard setting a far more serious business in that 
situation than in regulating more transitory phenomena. 

The paper on "intergovernmental Aspects of Environ- 
mental Controls" analyzes existing institutional 
arrangements for environmental management. Though 
recognizing the need for sound distinctions in the 
setting of priorities and policies based on the nature 
and impact of environmental insults, the writer 
emphasizes the necessity for dealing with environmental 
problems here and now, as we find them. Although the 
problem of the non-persistent pollutants may have been 
"sml’t'ai” fwOTi, Vrs. s. piiwA. of 'ilaw, 

in that we know what to do about them— the problem is 
still unsolved in that we have failed to do it— we have 
not assigned clear institutional responsibility and we 
have not provided the means to deal with the problem 
effectively. The Rathjens and Grad papers fully agree 
on this point— Rathjens, too, articulates the pressing 
need to deal effectively with the adverse, iimiediate ac 
protracted health and economic impact of non-persistent 
pollutants of the waters and the atmosphere. 
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The paper on intergovernmental aspects seeks to pro- 
vide an overview of the institutions and instrumentalities 
that deal with environm^tal problems. The essay is 
based on the implicit premise that all problems of envi- 
ronmental control are inherently Intergovemmental-- 
first, because the place of emission ami the place of 
fallout are in different political jurisdictions in all 
but the most minor instances and, in any case, because 
it is almost impossible to limit the imiBct of environ- 
mental insults to any one jurisdiction, and secondly, 
because even within a single political jurisdiction, 
environmental regulation generally involves more than 
a single agency or department of government. Exploring 
present institutional arrangements and their recent 
developent, the article points to institutional gaps 
that exist between federal, state and local agencies, 
between agencies charged with developisntal functions 
and those with regulatory ones, and between the functions 
of rule making and standard setting, on the one hand, 
and enforcement and implementation, on the other. The 
clear irrolication of this analysis is that present 
institutional ara ceithar fully suited to 

meet the immediate regulatory needs, nor the broader, 
more long-range needs noted in the preceding essay with 
regard to the formulation of long-range policies and 
priorities. 

The theme of the need for adequate regulatory con- 
trols is further carried out in Professor Rosenthal's 
paper on "federal Poi^ar to Preserve the Environment: 
Enforcement and Control Techniques.” In reviewing 
available sanctions and remedies, the essay discovers 
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few constitutional or other restrictions on the use 
of a ¥ide range of control techniques available to 
the Federal Government if it chose to apply them. 

The essay also discloses that up to now the Federal 
Government has limited Itself in environmental regu- 
lations to a rather narrow range of enforcement 
devices. The availability— through appropriate 
legislation — of a broader range of sanctions and 
remedies, public as well as private, running the 
gamut from administrative remedies through civil, 
equitable and orinmal sanctions and a variety of 
positive incentives, is encouraging. To be effective, 
however, traditional techniques will have to be care- 
fully tailored to meet the special needs of environ- 
mental protection. A far broader, more flexible 
arsenal of control techniques is liiely to be needed 
in the future, not only to carry out the enforcement 
functions of existing and new institutions for environ- 
mental control, but also to implement the chosen prior- 
ities and policies for the future. 

In preparing their articles, the authors had much 
generous assistance. In the early stages of the study 
they met in Washington with a number of legislators, 
their staff assistants, and members of agencies having 
environmental concerns. These meetings were most 
informative and stimulating. Special thanks for their 
time and ideas are due to Senator Jackson and his staff 
assistant, William Van Hess, to Senator Mmund Muskie 
and his staff assistant, Don Klooll, and to Congressman 
John Dingell and his staff assistant. Grant Sibers. 

Our appreciation is due, too, to Richard Carpenter, of 
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the Library of Congress, to Charles G. Johnson, 

Director of the Envirtaaoental Ifealth Services 
Administration (now incorporated in the EPA) and 
to his Assistant Administrator, Jerrold M. Michael, 
as well as to John Middleton, Director, National Air 
Pollution Control Administration, and to members of 
his staff. Our appreciation is due, also, to Professor 
Joseph Sax, of the Michigan Law School, who, while 
worlfing on a special project for Resources for the 
Future, Inc., supplied a number of valuable insights 
on the uses of private litigation in environmental 
control. 

The authors ' ajp?eciation is extended, also, to 
the members of the Special Committee on Science and 
Lav of the Association of the Bar of the City of 
York. The Committee acted not only as the sponsor of 
the study, but its members also served as an advisory 
committee, reviewing drafts of the papers and providing 
helpful comments and criticisms during one of the Com- 
mittee meetings. In May of 1970, the Committee hosted 
an open meeting of the Association of tiie Bar at which 
the authors presented preliminary versions of their 
papers. Special thanks are due to Villiam F. Kennedy, 
Ssq. , Ghaiman of the Comdttee, who not only provided 
continuing liaison hetvreen the Committee and the authors, 
but also provided encouragement, counsel, and insights 
based on sound experience. Special thanks, too, are due 
to Professor David Cavers of Ifervard Law School, who, 
having aided in funding the project through his Council 
on Law-Related Studies, took a continuing interest in 
it, and gave freely of his time and wisdom. 
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Closer to home, the authors, and particularly the 
t ¥0 authors (Grad and Rosenthal) whose base is Columbia 
Law School, owe a great deal to the considerable 
efforts of the professional and student staff of the 
Legislative Drafting Research Fund. Valuable contri- 
butions to the work during the research stage were 
made by James Mendelsohn (J.D. Columbia 1970)) 

Terence Rice (J.D. Oolumbia 1970), and by Daniel 
Freeman, Jonathan Lehr and Claude E. Salomon (all 
Columbia law School Class of 1971) • ^ especially 
noteworthy research contribution was made by Michael 
Candldo (J.D. Columbia 1970). Some of the students and 
former students mentioned also rendered fine assistance 
in the final stage of checking and production of the 
work, as did Michael Stolzar, Jo-Ann Whitehorn Tisman 
and Henry Welt, all of the Columbia ,Iaw School Class 
of 1972. During the summer of I970, in particular, the 
burden of supportive research was borne by Robert Welne: 
(Class of 1972 ) and by Mrs. Enid Sterling (J.D. Syraousi. 
19 ^ 9 ), who served as temporary professional staff 
assistant. Thanks are due, too, to Mrs. Audrey L. 
Goldberg (LL.B. Columbia 1959) who, in the last two 
months of her term as Assistant Director of the Legis- 
lative Drafting Research Fund, helped the study get 
under way. 

A special note of thanks should he recorded to Pro- 
fessor Louis Henkin of Columbia law School, who read the 
manuscript of Professor Rosenthal's paper, and made a sig 
nificant contribution with his comments and suggestions. 

last, but by no means least, all of the authors wish 
to record their appreciation to Mrs. laurie R. Rockett 
8 



mRoovcnoK 


(J.S. Columbia 1970), who mie a notable contribution 
to the study first as a student research assistant, 
and later as Assistant Director of the Legislative 
Drafting Research Fond. Mrs. Rockett took charge of 
the production of the work, and assisted with great 
effectiveness— and tact— in the final revision of 
the work, helping to put the pieces together into a 
book. 

Having recorded my gratitude and appreciation, and 
that of my co-authors, let me add that in spite of the 
many hands and heads that contributed, the responsi- 
bility for the views expressed, and for the contents of 
the pages that follow, remains entirely that of the 
individual authors. 


Hew York, January 11, 1971 


Frank P. Grad 
Director, Legislative 
Drafting Research Fund 



George W.Rathjens 


National Environmental Policy: 
Goals and Priorities 


When one asks the broadest questions, "How serious 
is the threat to the environment, and what should ve do 
about it" one cannot but be struck by the differences 
in the degree of concern ejdiibited by different groups. 
At the one extreme one finds those who view the recent 
developnent of great interest in ecology as a diversion 
and an indulgence of the ^fluent who, having grown 
discouraged with the problems of the ghetto and the poor, 
now see in environmental concerns something that may be 
more tractable and less controversial. To the poor 
and the black, the problems of sulfur dioxide in the 
air they breathe, possible extinction of the peregrine 
falcon, and oil on the beaches of Santa Barbara are at 
most secondary or tertiary concerns. This is also 
true for much of the business community who recognize 
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that in order to maintain both a suitable environment 
and image their practices my have to change, but who 
hardly see the need or the likelihood of drastic 
alterations in the whole structure of our society. 

At the other extreme there are those who see time 
running out— people who are concerned that we are 
about to unleash, or may already have unleashed, 
forces that will result in irreversible changes 
probably resulting in the early elimination of many 
living species and possibly of man himself. 

One also finds corresponding variability in opin- 
ions about the viability of ecological issues as a 
matter of major political concern. There are those 
who see the interest of the last few years as a pass- 
ing fad. Others see it having a longer life, not 
because environmental alteration is a real threat, 
but rather because it is, unlike the problems of the 
ghetto, politically "safe" and of interest to middle 
class America. And finally there are those who see 
the environment as an issue of continuing and increas- 
ing concern from which we cannot escape because we 
will be confronted with more and more serious ecolo- 
gical crises. 

¥lth such variations in concern about the serious- 
ness of the threat to the environment and about its 
viability as an issue, it is quite natural that dif- 
ferent groups are looking for entirely different ways 
of coping with the threat. We have new legislation 
at both the state and the federal level, but there 
are advocates of more far reaching measures--some 
calling for a new federal department; some for a new 
12 
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concept of the role of the federal government; and at 
the extreme, others calling for a total restructuring 
of society including renunciation of our Judeo-Christian 
value system and acceptance of a no-growth economy. 

It seems clear that without some clarification of 
the seriousness of the threat it will he impossible to 
approach the development of federal policy in any very 
rational way. VTe might muddle through as we have in 
the past to a large extent. However, there are reasons 
for being very doubtful about such an approach. Our 
concern has its basis in the fact that man has at his 
disposal the possibility of modifying the ecology 
globally and irreversibly— something that is largely 
a phenomenon of the last half of this century. Ve can 
deal with some of the insults to the environment as 
we have in the past. Others may require very different 
approaches. 


A Taxonomy of Environmental Insults 

In considering the problems of insults to the 
environment some classification sahesie my be useful. 

A division into four classes is used here: 

(1) degradable water pollutants and solid wastes; 

(2) non-persistent air pollutants; 

( 5 ) persistent toxic pollutants (in air, water or 
soils); and 

(4) factors which may alter the earth's geophysical 
environment. 

The problems which have been of concern for the 
longest time— polluticmi of fresh water and the disposal 
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of solid ¥astes— ¥6 can largely teush aside in a paper 
such as this at least insofar as our concerns are 
technical. This is not to say that such prohlems are 
not serious . Reversing what has happened to lake Erie 
and preventing the same from happening to lake Michigan 
and many other bodies of water is important and will 
require large expenditures and stringent regulations. 

But to a very large extent we know what must be done. 

¥e know how to measure water quality— for most pur- 
poses biochemical oxygen demand (BOD) is useful. (It 
is a measure of the oxygen that would be needed by 
bacteria to decompose organic wastes . ) ¥e have had 
great experience in removing organic wastes that have 
been traditionally troublesome In water supplies, 
including bacteria that are hazards to health. ¥e 
have also begun to appreciate the seriousness of 
eutrophication, and attention is now being given to 
the development of tertiary treatment techniques for 
removal of phosphate and nitrogen nutrients. 

¥hile the demand for pure fresh water can be expected 
to rise greatly in the years ahead, the development and 
implementation of public policy to meet the require- 
ments seems straightforvjard— at least it seems like a 
slnqjle problem compared to some of the others with 
which we will he confronted. Hot only do we know what 
we should do and how to do it, we can also predict the 
consequences of failure to act. In addition, we can 
draw some small comfort from the fact that the effects 
of failure will generally he sanewhat localized and 
not totally irreversible. If pollution of some of our 
rivers gets worse, it will not mean the end of the human 
14 
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species; and in many cases it will te possible at a 
later date, with sufficient effort, to bring them back. 

The problems of solid waste disposal seem etiually 
straightforward. 

In the case of the non-persistent air pollutants- 
sulfur dioxide, oxides of nitrogen, carbon monoxide, 
ozone, aerosols, etc.— we can also draw comfort In the 
fact that the effects will be more or less localized 
and from the point of view of ttie species, if not from 
that of Individuals, generally reversible. Otherwise, 
however, the problems seem more difficult than in the 
case of solid waste and most water pollutants. Part 
of the difficulty is in the fact that an airshed is 
less well-defined than a watershed, but probably the 
main difficulties are others. 

First, we have much less choice about the air we 
breathe than we do about the water we drink or other- 
wise use. Assuming water is available, the community 
or in extremis the individual householder can, albeit 
at some cost, treat water, almost regardless of its 
quality, to make it potable. No such option is 
realistically avaalsble with respect to air. Ke 
simply have less flexibility, the only present real 
hope for maintaining air quality, with the limited 
exception of that in buildings and vehicles, being 
through control of emissions of pollutants. 

Second, trade-off problems may be more common and 
difficult to deal with in the case of air pollution. 
Nitrogen oxide emissions' from automobiles can in 
principal be reduced by changes in engine design, but at 
the price of increasing other undesirable emissions. 
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I'lnally, the gaps in our knO¥ledge of the chemistry 
of air are both greater and more serious than in the 
case of the non-persistent water pollutants. The 
complex reactions of various hydrocarbons, sulfur 
oxides, ozone, and oxides of nitrogen— many of them 
photochemical reactions— are not yet well understood 
so we do not Imow how best to allocate our resources 
when confronted with mixtures of air pollutants’, whether 
to try to reduce them all or to look for means of re- 
ducing one or two in the hope thereby of stopping the 
chemical reactions that produce some of the more 
troublesome compounds. 

Uhen one thinks about it one will see that noise 
insults to our -environment, although in some respects 
simpler, have many similarities to the non-persistent 
atmospheric pollutants. Accordingly, similar approaches 
to coping with noise may be indicated. 

One might consider the persistent contaminants to 
constitute a third class of pollutants repulring perhaps 
rather different treatment than those discussed so far. 
Some, for example, lead and mercury, have been recog- 
nized as poisons for hundreds of years, but have assumed 
new importance because of vastly increased dispersion 
as a result of modem industrial processes. Others are 
new: DDT and radioactive isotopes, for example. Becausi 
all of these substances are removed from the biosphere 
only slowly by natural pu'ocesses— DDT has a half life 
variously estimated to he months or years compared 
with three hours for sulfur dioxide— they may be dis- 
persed very widely— worldwide in some oases. Because 
they are concentrated in successive steps in the food 
16 
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chain, persistent pollutants can be a serious threat 
to particular species even when the amounts released 
and the concentrations in the air or water are low. 
Particularly in the case of some of the new persistent 
pollutants, there is a lack of adequate knowledge about 
the effects of exposure over long periods, and a lack 
of understanding of the effects of the destruction of 
one species by these substances on other species. 

Finally, in our taxonoiaj, we identify a fourth 
class of environmental Insults— the things which we are 
doing which, while not introducing new substances into 
the biosphere, nevertheless over a period of years may 
produce major environmental changes. Increasing the 
oapbon dioxide content of the atioosphere as a result of 
the burning of fossil fuels is perhaps the most dis- 
cussed example. There are several others; the increase 
In finely divided particulate matter In the atmosphere; 
the introduction of water vapor into the stratosphere 
by rockets and supersonic aircraft; ohsuging of the 
earth's albedo as a result of changing land use patterns; 
the possible covering of the oceans with thin films of 
oil; and the production of large amounts of heat through 
combustion of fossil fuels and the use of nuclear 
reactors. 

It is not likely that man-produced changes of these 
kinds have yet resulted in very significant perturbations 
in the world ' s climate, but our capacity for producing 
change is growing so rapidly that the possibilities 
must be seriously considered. Vith respect to each of 
these possibilities we have now reached the point, or 
can see it fast approaching, when the man-produced 
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effects may be significant compared to our natural 
heritage. One could perhaps argue that the neglect of 
such problems vas hardly serious when the amounts of 
substances such as carbon dioxide being added per decade 
to the environment as a result of man's activities vere 
but a percent or so of natural abundance, or were small 
compared with geographical and other natural variations. 
But we may be approaching the end of that period. The 
carbon dioxide content of the atmosphere has increased 
by about % since 19*10 and will probably Increase even 
more by the end of the century. In the unlUcely event 
that present trends in Increasing power consumption 
continue, within the next two hundred years we will 
be producing heat at a rate equal to that which the 
earth receives heat from the sun. While we are not 
yet able to predict the effects of such changes with 
any confidence, there is clearly a possibility of very 
dramatic changes In the environment. Some of these 
Insults might be partially offset by others: increased 
aerosol concentration produce an effect opposite 
to that produced by increased carbon dioxide concentra- 
tion. However, our knowledge is so limited that we 
do not know this. 

Time periods of concern seem long compared to those 
we usually think of in discussing other pollution prob- 
lems— the sulfur dioxide problem, for example— but they 
are very short Indeed on an evolutionary time scale. 
While wheat rusts can develop fungicide resistant 
strains on the same time scale that we change fungi- 
cides, the time scale for human evolution and that of 
many other species will be long compared to the time 
18 
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required for us to charge our environment drumati- 
cally. 

In considering this last class of environmental 
changes ve are confronted vrith five very difficult 
prohlems . 

First, there is lack of understanding of the 
seriousness of the threat. In this respect ve are 
far x7orse off than in considering other environirLental 
insults. We need both more data and better models of 
geophysical processes to make very useful estiirates. 

Second, we are ccafronted with the prospsct of our 
possibly triggering environmental changes that would 
be catastrophic on a worldwide scale before we know 
what we are about, and vrith the possibility that we 
will be impotent to reverse what \ie may have started. 

Third, in dealing with these problems it will be 
necessary to take serious account of what may happen 
in the rather distant future, something that is almost 
totally alien to governmental processes. In the United 
States it is difficult to get the President or other 
elected or appointed officials to give very serious 
attention to problems which are not likely to be 
troublesome during their term of office. The situation 
is little different in other developed countries. For 
exairole, the socialist states have five year plans, not 
fifty year plans. In societies that think in terms of 
discount rates of, say, 6 to 20 percent it is hard to 
generate interest in eiXpending money and effort on pro- 
grams to cope with a threat that may not nBterialize 
for several decades, if then. Only with rare excepuions 
have societies been willing to undertake programs with 
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time scales of many decades. The building of cathe- 
drals and other religious endeavors are about the 
only exceptions. Perhaps there is hope for the 
environment in the fact that some societies, and some 
people in our society, regard its preservation with 
almost a religious kind of eoimitiiient. Certainly in 
coping with our fourth class of environmental insults 
it will clearly he necessary to do so with the perspec- 
tive measured at least in decades. We should not leave 
this point without perhaps noting how much poorer the 
prospects will he for dealing with the third and fourth 
kinds of environmental problems -ifeen the poorer nations 
of the world may be responsible for much of the dif- 
ficulty. For those In a subsistence economy, as is 
also true of the poor in the developed countries, 
concern about the future is a luxury that cannot be 
afforded. Fortunately, the power and the wealth re- 
quired to cause many of the more dramatic environ- 
mental changes (for example such as those that might 
result from uncontrolled increases in fossil fuel oon- 
suaptiorL) are to a substantial degree TOneer.trated in 
the developed world, and within the developed world, 
among those people who are sufficiently affluent that 
they can afford to look beyond tomorrow. However 
there are some frightening exceptions. Countries such 
as China and India clearly have the capability of pro- 
ducing severe environmental degradation, for exanple by 
the very widespread and wholesale use of persistent 
pesticides or as a result of poor agricultural practices 
which nay lead to severe problems of erosion with large 
amounts of atmospheric dust resulting. 
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Fourth, the effects of these fourth kinds of insults 
will be ¥orl(ivide (and in this respect the problem of 
the persistent pesticides, radioactive pollutants, etc., 
referred to earlier vill be similar). The difficulties 
in achieving international control vill be far more 
difficult than in the case of problems that can be 
dealt vlth on a national basis. 

Fifth, there is the prospect, vith some of the 
insults of this class, of having to make much more 
drastic social adjustments than are likely to be re- 
quired to control other pollutants. At some time ve 
will have to cut back on the rate at which we increase 
the burning of fossil fuels either because we will 
exhaust them, or because of the consequences of the 
addition of carbon dioxide to the atmosphere. Adjust- 
ment would be difficult in that case, but mitigated 
greatly by the possibility of using nuclear fuels. 

The problem of thermal pollution on a global scale, 
although probably more distant, will require more 
radical adjustments. At some time we will have to cut 
back on the rate at which we increase our use of energy 
simply because if we do not the earth will become un- 
bearably hot. Such prospects raise a host of questions. 
When must ve begin consciously to impose restrictions 
on the use of energy? Does that prospect imply a zero- 
grovrth economy or something approaching it? Would it 
be possible, even if the develop©! world froze its 
rate of resource use at present levels, for the under- 
developed world ever to consume the earth’s resources 
snd contribute to envirraimental alteration at the same 
per capita rate we do? 
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Clearly, the seriousness of the problems raised by 
this last group of emrironmental perturbations will 
depend on population growth. In the view of many, that 
is the most serious threat of all to the environment, 
liimltlng arguments can be made, as in the case of energy 
use. If population growth were to continue at present 
rates there would literally be no room left on earth 
on which people could stand four or five hundred years 
from now. Sooner or later then we must accept- zero 
population growth. When? Sooner, rather than later, 
we will have to make choices about either reducing popu- 
lation growth rates or the rate of increase in per 
capita consumption of resources. 

When one considers the fourth class of environmental 
Insults, including uncontrolled population growth, it 
Is clear that we have only two choices: muddling through 
with the result probably being far greater human misery 
and earlier extinction of the species than if we adopt 
the alternative— an effort to plan and regulate the 
use of resources and population growth so that our 
physical environment will be reasonably stable— so 
that it will not be catastrophically altered on a time 
scale that is short compared to that required for 
accommodation to it. 


Setting Standards 

In general^ in attempting to develop policy vith 
respect to pollution, one ¥ould expect to try to 
answer two questions. “What level of a given pollutant 
is permissible; and what are the preferred mechanisms 
for insuring that that level is not exceeded? 
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In a fev cases the first question can he easily 
ansvrered by a total prohibition on the introduction 
of the substance in question into the environment. 

This is likely to be particularly true of some of 
the components of our third class, the persistent pol- 
lutants. The use of DDT is now prohibited absolutely 
in some places and lead tetraethyl may be soon. It 
can perhaps be reasonably argued that alternatives 
that are available for pest control and for improving 
gasoline engine performance are sufficiently low in 
cost to justify foregoing completely the use of these 
two substances. 

More generally, however, the concern will be in set- 
ting a non-zero level of contamination that is judged 
acceptable. 

Ve know that sulfur dioxide in the atmosphere is 
harmful and unpleasant; and we know that by restricting 
the use of fuel oil and coal to those having Icfw sulfur 
content or by using vw'ious processes to remove sulfur 
dioxide during combustion or from exhaust gases, we can 
reduce sulfur dioxide concentration below levels that 
would otherwise result. We also a vague idea that 
the costs of such practices, which ultimately must be 
passed on to consumers, are small, or, considering the 
benefits, at least acceptable. But there is something 
arbitrary about deciding that oil containing less than, 
say, one percent sulfur is acceptable while that con- 
taining more is not, or for that matter that atmospheric 
concentrations of 50 parts per billion are acceptable 
while higher concentrations are not.. Why not set the 
limits at half these values? Fuel costs would be higher, 
but perhaps the savings in increased longevity, reduced 
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illness, reduction' in corrosion, etc. would justify the 
higher costs. Where is the crossover point? 

A few attempts have been made to estimate the bene- 
fits of reducing certain pollutants, for example by 
trying to establish correlations between property value: 
and air quality. However, these are hardly adequate. 
Standards seem to be set, based on a combination of 
expert (but generally grossly inadequate) opinion about 
the adverse effects of pollutants and a judgment about 
what the public will pay to maintain certain standards. 
Can we do better? 

The economist would probably argue that cost-benefit 
analyses can be pushed further. Consider further the 
case of sulfur dioxide. The economists would look for 
clever ways of estimating the costs of increased inci- 
dence of emphysema and other hazards to health and pro- 
perty which they could in one way or another correlate 
with sulfur dioxide content in the atmosphere. In 
theory one would hope to establish a point where there 
would he a balance between the costs of reducing sulfur 
dioxide concentrations further and the benefits to be 
derived from improved health, etc. Both the utility 
and the limitations can be illustrated with a little 
more discussion of the sulfur dioxide problem. 

Reference has been made to indirect attempts to 
establish the value of benefits of reducing air pol- 
lution by considering correlations between levels of 
pollution and property values. In principle, the 
method could be extended by using a number of cases 
and multivariate analyses to estimate benefits of 
reducing or eliminating individual pollutants — in the 


(WAUSANDPRIORnilS 


case under consideration here, sulfur dioxide— or com- 
binations of particular pollutants. Implementation of 
such an approach is, however, likely to be far more 
difficult than the theory. But even assuming this could 
be done, it is likely to result in the imputation of 
values to the elimination of sulfur dioxide or reductions 
in concentration that would be capricious in the sense 
that the value would have been based on misinformation 
or on lack of information about the adverse effects of 
sulfur dioxide. If information were available regard- 
ing the true extent of the adverse health effect and 
if this were to be made available broadly enough so that 
property values were to reflect it, then one could per- 
haps feel comfortable about using the technique. At 
present little information is available and what there 
is is not widely known. This suggests the utility of 
research to determine the adverse effects, and educa- 
tional activities so that Informed decisions are pos- 
sible. (The experience of the last few years with 
cigarettes suggests that this is not a hopeless approach. 

If the necessary research were done on the correla- 
tion hetvreen adverse effects and sulfur dioxide concen- 
tration, one might attack the problem of estimating the 
benefits of reducing sulfur dioxide more directly. 
However, when one tries this one runs into a set of 
problems common to nearly all efforts to apply cost- 
benefit techniques to public health issues. It is 
relatively easy to place a value on the cost of treat- 
ment of disease and on earnings lost due to illness, 
but far harder to place values on discomfort and 
anxiety that go with illness, and, if one tries to 
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consider more than loss of earnings, on loss of 
life. [^27 H 

In loth of the approaches suggested, there is 
the remaining fact that efforts to estimate hene- 
fits of reducing sulfur dioxide concentrations, or 
if one prefers, the cost of tolerating it in the 
atmosphere— the same thing— one is likely to miss 
Important factors. If, because of imperfect know- 
ledge, we ascribe to sulfur dioxide increases in 
the frequency of house painting, and increases in 
several diseases, say emphysema, the common cold, 
and lung cancer, hut fail to include the potentiat- 
ing or synergistic effects that sulfur dioxide may 
have in initiating or exacerbating the effects of 
diseases for which the primary causative agent is 
some other atmospheric ingredient, then we under- 
estimate the benefits of sulfur dioxide removal or 
reduction. In some cases this may make the analysis 
useless, hut in others it still may he of value. It 
will he apparent that cost-benefit analysis can he at 
least useful in making a fortiori types of analyses. 
If one can identify one or more adverse effects of 
pollution and can impute to them costs in excess of 
those Involved in eliminating or reducing the pollu- 
tant, one has a sound basis for prohibition or for 
lowering the permissible levels of pollution. Were 
it possible to include other unknown or unquantiflabl 
benefits, the case would he made stronger and even 
further reductions in permissible levels could he 
justified. (Such a fortiori reasoning presupposes 
that one can in fact measure the costs of elimination 
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or reduction of a pollutant without iJiuch ambif'uity. In 
niany cases this will be possible, but in some the price 
of reducing or eliranating a given pollutant raay involve 
the introduction of other hazards or pollutants. One 
way to reduce sulfur dioxide concentration is to use 
more nuclear power h) which case thermal pollution at 
least, and possibly other problems as well, will be 
greater. ) 

Despite the limitations of cost benefit analysis for 
setting standards, there is certainly room for much work 
along such lines. However, such approaches are likely 
to be useful abiost exclusively in the case of the pol- 
lutants with vliicb we have lived for some time, and 
which do not produce long-term effects on the physical 
environment, that is, for substances v?hich comprise our 
first two classes. 

>?hen one turns from the short-lived air and water 
pollutants to the more persistent one3--those in our 
third and fourth categories— conventional cost-benefit 
techniques will be of even less utility in establishing 
standaivis. There my be cases where one can identify 
one or several adverse consequences, the costs of which 
will be sufficiently great, so that a fortiori arguments 
of the kind mentioned above will have applicability. 

Such examples would, however, seem rather exceptional 
at least considering our present state of knowledge. 

For many years most of the resources and intellectual 
effort in trying to cope with insults of our third and 
fourth categories ought to be focused on simply identi- 
fying the physical and biological consequences of pol- 
lution rather than on estimating economic costs of those 
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consequences. ¥e make this statement simply because w 
know so little about the environmental effects of such 
Insults. The literature abounds with examples of the 
unexpected, and in some cases catastrophic, consequencei 
of the Introduction of new pesticides and other insults 
to the environment. To mention only a few there are 
the many cases of the adverse effects of DDT on the re- 
productive cycle of various species of birds, the cases 
of concentration of radioactive isotopes in the food 
chain, and the reduction in the sardine catch In the 
eastern Mediterranean and the increase in the incidence 
of hilharzlasis in the Nile Delta resulting from the 
construction of the Aswan Dam. 

This suggests that in setting standards for permlssl 
ble levels of some of these pollutants and for deciding 
on the approval of projects that can have long-term 
ecological effects, experimental work, including a care 
ful monitoring of the effects of new insults to the 
environment, and a considerable degree of modeling of 
complex physical and biological systems will have great 

Perhaps a greater use of adversary type inquiry wouH 
also be useful: that is, the use of procedures involving 
technical experts who have no stake in the introduction 
of the given substance into the environment, and who, 
Indeed, preferably should he people who are likely to 
oppose it. What is required is that such people be 
given access to relevant information, in some cases 
resources for research, and finally the opportunity 
to present findings and to confront proponents of pro- 
grams that might result in environmental alteration. 
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But despite our efforts, and regardless of the re- 
sources available, it is inevitable that our activities 
vill on occasion produce effects on the environment 
vhich are unwanted and which we have been unable to 
foresee. This suggests that perhaps the single most 
important aspect in setting standards and in arriving 
at decisions regarding major projects with possible 
environmental ingDact must sinq}ly be caution. 


Mechanism for Environmental Control 

Although econcanic considerations seem destined to 
have at most a limited role in helping to set standards 
for environmental quality, they ought to be at the heart 
of the development of techniques for insuring that the 
standards vill be met efficiently ani equitably. 

Indeed, to a very large extent the problem of 
maintaining a decent environment is the example par 
excellence of what the economists refer to as the 
problem of the "common, " that is, the problem of main- 
taining the quality and avoiding the exhaustion of 
resources which many individuals are permitted to use, 
but for which none take particular responsibility. One 
must be concerned in the case of air, water, and indeed 
of the earth as an ecological system with how the costs 
should be apportioned so that standards of quality can 
be met md maintained. 

A variety of techniques for discouraging pollution 
and for defraying the costs of correction are used and 
have their advocates: outright prohibition on despolia- 
tion with varying penalties for violation; public 
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sutsldlzation of practices which will presuiBhly 
Improve environmental quality, or at least reduce the 
rate of degradation below what would otherwise obtain; 
and the Imposition of charges or disposal costs on 
polluters. Ihere are both advantages and serious 
problems with each of the approaches. 

The case of the absolute prohibition is the simplest 
but even with it there are the problems of identifying 
violations and of arriving at what are reasonable psnat 
ties. Obviously if the penalties are small, pollution 
may occur on a regular basis with those responsible 
simply accepting the penalties as a cost of doing 
business. If this becomes predictable and routine, 
the fines then become the equivalent of effluent 
charges. 

The use of the latter has been much criticized as 
implying a license to pollute. There is something In 
the contention, but much of the orltlolsm would seem to 
be misguided for the use of such charges can also be 
a mechanism for achieving efficiency in preservation of 
the environment. Effluent charges can lead to the 
efficiencies that go with specialization and economies 
of scale. In the interest of efficiency it may he much 
preferable to have a single large treatment plant do®- 
stream from several pollutant sources rather than having 
each source operate its own treatment plant. However, 
the reverse may also he true, at least in part. If 
several sources produce effluents requiring radically 
different treatment, it may he more efficient to 
accomplish treatment before they are mixed, or before 
dilution in the large volume of water in a main stream. 
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Obviously, the econcmcally efficient aisver is to set 
effluent charges high enough to cover the treatment of 
effluents by a publicly operated facility, leaving it 
to the producer of the effluents to determine vhether 
he vishes to pay the charges, to avoid them by treating 
his wastes himself, or some combination of the two. 
Presumably he will choose the least costly solution. 

There are, of course, problems vrlth such approaches 
to waste disposal. The distance between sources and a 
publicly operated treatment facility may be large in 
which case the utility of a significant length of stream 
may be impaired by pollution. Monitoring of effluents 
will be required to assess charges— hardly a very severe 
problem in the case of the liquid wastes from a large 
industrial concern, but something that would likely be 
far less practical in the case of the individual house- 
hold than impositicHi of flat charges for sewage disposal 
or incorporation of the charge in property taxes. 

Third, and most limiting, is the fact that the setting 
of effluent charges based on the cost of treatment by 
publicly operated facilities has little role other than 
in water pollution and in the disposal of solid wastes. 
Air pollutants, and for that matter other insults to 
the environment, heat and noise, are not easily recap- 
turable once released. This will also be a problem with 
those water pollutants not easily removed by conventional 
sewage treatment. 

This is not to say that effluent charges can never 
have any role in air pollution. The output from indus- 
trial stacks could be monitored for effluents, but it 
would be harder to rake a case for any particular 
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schedule of charges. They could not be based on the 
cost of "downstream" removal since such removal would 
be practically impossible. AM, without more knowledge 
than we now have, it would be difficult to use the 
social costs of the emissions as a basis for effluent 
charges. However, acceptable levels of, say, sulfur 
dioxide having been established , charges could be set 
sufficiently high so that It would he more economical 
for power plants to bum low sulfur fuel or remove the 
sulfur dioxide from stack gases. As noted earlier, 
fines for exceeding certain levels may have the same 
effect as effluent charges, and in this instance the 
two would be indistinguishable. 

In the establishment of procedures and legislation 
for environmental control it will generally be desirahlf 
In the Interest of efficiency to allow those who would 
pollute as much flexibility as is possible in dealing 
with their wastes. Giving them the option of paying 
effluent charges for liquid wastes or, alternatively, 
self treatment before release is an example, but the 
principle should also be applied In other cases where 
feasible. Assume, for example, it Is desirable to main' 
tain sulfur dioxide concentration in some area belovf 
some specified level {a level which need not necessaril 
be constant but which could be varied depending on 
meteorological conditions). One might achieve this by 
regulating either sulfur content of fuels or sulfur 
dioxide emissions from stacks. In principle, the latte 
would be much to be preferred since it would give those 
who bum fuel not only the option of achieving the ob- 
jective by burning low sulfur fuel, but also the option 
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Of removal during burning or from stack gases, and it 
vould provide incentives for the development of pro- 
cesses for doing so— including those for recapturing 
the sulfur in forms that could be marketed to offset 
all or part of the costs of removal. Such an approach 
would be applicable only to power plants and others 
whose production of sulfur dioxide was large enough to 
justify monitoring exhaust gases and for whom sulfur 
removal during the burning process was a realistic 
possibility. For the individual householders these will 
not be reasonable possibilities, and their contribution 
of sulfur dioxide (or particulates, etc. ) can probably 
only be limited by controlling fuel composition. 

While the foregoing has focused on mechanisms for 
having the polluter bear the brunt of the costs of cop- 
ing with his insults to the environment, it is probably 
inevitable that subsidies play a prominent role in 
treating environmental problems as they do in other 
problems of the "coiMon”. This is particularly so when 
one sees the "common" as being the nation as a whole, 
or, in the case of the fourth, and to some extent the 
third class of insults we are considering, the world. 

If the whole of a river basin or an air shed or a 
nation is to have its environmental quality improved, 
one faces the problem of either imposing standards that 
effect all of those who are potential polluters in the 
basin, air shed or nation, or alternatively of imposing 
general taxes in order to cops with the effects of pol- 
lution, and to provide subsidies to limit pollution. 

The latter course, that is, the use of subsidies, is an 
insidious one from the point of view of public policy 
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for when the polluter is relieved of the costs of pol- 
lution by subsidization, or as a result of a public 
authority's having taken responsibility for removal of 
his pollutants, there will be removed many of the incen- 
tives for process improvement to avoid pollution. If 
the federal government provides most of the costs of a 
municipal sewage plant, there will be diminished incen- 
tives for the municipality to Impose rigid standards on 
pollution and a consequent diminution in incentives for 
industries in the area to treat their wn wastes or 
develop processes that do not produce them. There may 
even be a positive incentive for pollution-prone Indus- 
tries to locate in the area rather than in others where 
they might have to bear the full burden of treating 
their own wastes. 

The last point reminds us of the necessity of ap- 
proaching pollution problems on the scale of the 
economy as a whole, that is, within any trading area, 
be it a city, .a region, the nation, or the world. 
Equity and efficiency will generally demand that stand- 
ards of permitted pollution not be very rigorous in one 
area while very relaxed in another. It hardly seems 
reasonable to limit severely the emission of air pll“' 
tants in one part of an air shed while Imposing no 
limitations in another city within the same air shed. 
Industries in the latter will benefit because of the 
resulting greater tax base, while all within the air 
shed (if it is properly defined) vrill suffer from the 
results of air pollution. Does this imply the necessU 
of completely uniform standards? If so, over what geo- 
graphic areas? 
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For some sources of environmental degradation the 
standards should perhaps be unifonn even on a world 
scale. This may be particularly true for some of the 
insults of our fourth class, if increasing carbon 
dioxide input into the atmosphere appears to be a 
problem, it may be hard to justify permitting a greater 
per capita input in, say, the United States than in 
some other countries. But even in this case the argu- 
ments will not be completely clearcut. One might 
argue that those in colder climates should be allowed 
to bum more fossil fuel than those in the tropics on 
the grounds of necessity— an argument implying to some 
degree that automobiles and air conditioning are 
luxuries, at least in a relative sense. Or perhaps it 
would be argued that those nations that are prepared to 
maintain large forested areas for the removal of carbon 
dioxide should be allovred to bum more fossil fuel. 

For those pollutants of a more immediate concern, 
it will generally be even easier to make a case for 
variations in standards. Certainly in the case of short- 
lived air pollutants such as sulfur dioxide, carbon 
monoxide, and the oxides of nitrogen there would seem 
to be little basis for applying the same standards in 
areas prone to atmospheric inversion such as Los 
Angeles as to areas such as Denver where inversions are 
infrequent. It might he argued that the imposition of 
less stringent standards would put the latter city at 
an advantage economically. That is true, hut it should 
be regarded as no more unfair and no more unnatural than 
the fact that Los Angeles has an economic advantage over 
Denver in terms of access to the ocean. The case then 
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for differences in air pollution standards In different 
air sheds seems straight forward. But let us consider 
a somewhat more -difficult problem. Should there be dif- 
ferences in water quality standards in, say, the cases 
of the Ohio and the Hudson Divers? If there are lower 
standards on one, say the former, certain industries 
will preferentially locate there and the region will 
benefit perhaps at the expense of Hew York. But the 
people of Hew York will benefit by virtue of having a 
cleaner river. Perhaps a fair exchange, and certainly 
seemingly so if the two choices reflect adequately the 
views of the inhabitants of the two areas. But suppose 
one regards the rivers as national assets. Why should 
the Ohio be despoiled for the benefit of the local 
economy? In a more extreme case, certainly the public 
as a whole would be outraged if our national parks were 
destroyed for the benefit of local interests (just as 
local Interests are often outraged, as many Alaskans 
now are in connection with the deferral of the pipe- 
line construction, when national decisions regarding 
the environment Inhibit local exploitation). 

Hot surprisingly, no clear rules emerge regarding 
the question of local option with respect to environment 
control. It is a bit like education: to a substantial 
degree the nation feels a responsibility as a whole for 
the education of its young (and for that matter to a 
lesser degree for the world). Yet, if a given region 
wishes to spend less on education and more on something 
else, within limits, it shouM probably be permitted 
to do so. 

Are there any generalizations about mechanisms for 
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insuring and improving enviroimiental quality? In addi> 
tion to those regarding the setting of environmental 
standards, discussed earlier, there are probably at 
least t¥0 or three. 

First, to the maximum extent feasible, the costs of 
removing any pollutants introduced into the environment 
should be borne directly by those responsible. This 
irrolies that subsidies should be avoided. To some 
extent this is a matter of equity, but to an even greater 
extent, one of efficiency. All in a given region may 
suffer equally from the noxious output of a given plant 
that serves the region, and by taxing all the product 
can perhaps be removed. That nay be equitable if the 
benefits resulting from the plant’s existence are dis- 
tributed in approximately the same way as the tax base, 
but it is not efficient in that the pressures for pro- 
cess improvement will be far less effective than if the 
burden for removal falls directly on the polluter, and 
what is even more iirportant, the range of options that 
can be considered for removal will, except where 
economies of scale dictate otherwise, such as in the 
case of the individual householders, be greater if the 
burden of removal is at the source. Unfortunately, it 
is generally likely to be politically easier for the 
federal government to use the carrot than the stick. 

Thus political realism probably requires the use of 
federal subsidies even though they may be less equitable 
and less efficient mechanisms for improving environmental 
quality than the imposition and enforcement of tough 
national standards. 

Second, in general standards should be set so that 

57 



RATHJENS 


those who would pollute have a naximum range of choice 
with respect to methods of avoidance. This implies 
that regulations should he imposed at the last 
feasible point in industrial ptrocesses. Unless 
there is no other feasible alternative, control of 
inputs should be avoided. And controls on design of 
plants and on eq.uipment installed in them should be 
foregone in favor of control of output because if con- 
trol is limited to the former there will be little 
Incentive to operate and maintain waste removal equip- 
ment efficiently. 

Thirdj the revenues obtained from effluent charges, 
taxes designed to discourage pollution, and fines for 
violation of pollution standards should generally be 
used exclusively to deal with the pollutants in ques- 
tion. If they are used for general revenue or other 
purposes, there is the risk of standards being relaxed 
to increase revenue, in which case other purposes, 
however desirable, will be subsidised by toleration of 
higher levels of pollution than would otherwise obtain. 


Comments on Federal Environmental Programs 

There are some areas with respect to the environ- 
ment where the role of the federal government must 
really be paramount. 

¥ith the exception of instrumentation and process 
equipment development, nearly all of the burden for 
research and developaneait as well as for monitoring 
the environment must be borne by the federal government. 
This is simply because most of what is done will have 
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national (and indeed international) payoff, and because 
much of ¥hat needs to be done will not be supported by 
sources other than the federal government. A much ex- 
panded program of measurement, research, and development 
is required, particularly with respect to the third and 
the fourth class of environmental insults. A good bit 
that is relevant, particularly to the fourth class, is 
being done, supported by the Environmental Sciences 
Services Administration, and, on an international scale, 
in the Global Atmospheric Research Program and because 
of the World Weather Watch Program. But those efforts 
are supported largely in the interest of improvement 
of weather prediction rather than because of concern 
about possible longer term changes in climte and other 
environmental conditions. Much more, particularly 
oriented to the latter problems, needs doing. Although 
the problems are international in scale, most of the 
burden for research must fall on the developed countries, 
particularly the United States. We consume the world’s 
resources and are responsible for environmental altera- 
tion to a degree far out of proportion to our numbers, 
and we have the capabilities for doing the research. 
Moreover, as pointed out earlier, it is only the affluent, 
if they, who are temperamentally conditioned to looking 
more than a few years ahead. 

Although we do not know how soon problems of the 
fourth class may really be serious, we know that some- 
time they will be, and there is at least serious cause 
for concern that that time may be measured in decades 
or even years rather than centuries. Accordingly, the 
problems of the fourth class, and also those of the 
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third class merit high priority. They are not likely 
to get much attention in the government agencies con- 
cerned ¥ith more iimediate problems. Some of the re- 
quired expanded effort should be managed directly by the 
government. We have in mind particularly environmental 
monitoring for which there is a need on a larger scale 
than would he appropriate to universities or privately 
endowed research centers. Much of the other work 
with respect to longer term problems should probably 
be done in universities with government support. 

Ifot only should this include investigation and 
modelling of physical and biological prooesseSj but 
also a considerable effort in economics and the social 
sciences. It is none too soon to begin much more inten- 
sive studies than are now under way of the effects of 
crowding on human behavior, and on the problems of 
economies where growth rate is much reduced, including 
in the limiting case, studies of the nature of zero- 
growth societies. 

The federal government should probably also take a 
much more active role than it has so far in setting 
national standards with respect to our first three 
classes of pollutants. ’Ehls is important for two 
reasons. 

In some respects we must regard our environmental 
heritage as a national one. Within limits, local option 
has its place, but unrestrained strip mining, pollution 
of the Great lakes and major rivers, and the destruction 
of biological species by persistent pesticldes~to give 
a few examples — must be considered national, if not in- 
ternational problems, rather than local ones. 
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Second, ve have national markets, and in the in- 
terests of efficiency, and to the extent feasible, 
manufacturers should have to comply with only a 
minimum number of different sets of standards. This 
applies notably in the case of automobiles, but might 
also apply in other areas, for example, more than it 
does with respect to power plants. 

The federal government should perhaps play less 
of a role than it does in subsidizing pollutant 
abatement activities. Each such project represents 
to some extent a violation of the fundamental concept 
that the charges for removal and treatment of pol- 
lutants should be borne as directly as possible by 
those responsible for their production. 

There has been much criticism of the Administra- 
tion’s environmental efforts on the grounds that they 
were announced as a diversion from other serious prob- 
lems, and that the levels of expenditure are too lov— 
in short, that the whole effort is cosmetic. There is 
probably some truth in the charge that the effort is 
diversionary, cosmetic, and an attempt to capture the 
initiative from Congressional "environmentalists'^. 
However, the charge of inadequate financial support 
seems less sound. A really vigorous federal commit- 
ment need not involve large direct expenditures except 
for research, developnent and measurement, but it would 
involve very tough legislation, including : much more 
stringent standards on some effluents; more caution in 
proceeding with programs, both federal and private, 
that might have adverse but presently not well under- 
stood environmental effects; provision for more rapid 
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enforcement, by the federal government if necessary; and 
much heavier penalties for violations of pollution stan- 
dards. Such a program would result in very large eco- 
nomic costs, costs that would he reflected in significant 
reductions in the rate of increase of the gross national 
product. Whether the Mmlnistratlon Is prepared to 
move in such a direction remains to be seen. Programs 
such as the supersonic transport and moves to eliminate 
the tax-exempt status of organizations devoted to con- 
serving and improving environmental quality are exam- 
ples that suggest it may not be. 

On the other hand, there is basis for some optimism 
Ih the passage of the Environmental Policy Act of I9&9i 
particularly in its provisions for the establishment 
of the Council on Environmental Quality and in the 
requirement that recommendations for legislation or 
major federal actions that might significantly affect 
environmental quality be accompanied by a detailed 
statement regarding expected effects. If this last 
provision is taJcen very seriously, particularly by the 
Congress as it passes legislation, the Act could prove 
to be a milestone. 
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Intergovernmental Aspects of 
Environmental Controls 


The scope of "environmental law” has seen such rapid 
expansion in the recent past that any attempt to analyze 
the jsrt played in it by the federal, state and local 
governments must first face the problem of selection of 
an area in which intergovernmental considerations have 
made a significant difference. Although aspects of 
conservation and resource development are touched at a 
number of points, the emphasis of this paper is on the 
control of environmental pollution— including air and 
water pollution, solid waste, noise and radiation pol- 
lution. There are several reasons for this emphasis. 
Problems of pollution are the most widespread, and 
many of their aspects are most acute. Moreover, there 
is a well-developed technology for the control of many 
pollutants, and all that is required for their success- 
ful management is the proper regulatory machinery, 
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properly staffed and financed. Perhaps more important, 
environmental pollution is a significant metropolitan 
and urban problem, and in consequence affects more 
people than other aspects of environmental management. 
Because it is largely an urban, metropolitan problem, 
environmental pollution oonmonly requires the efforts 
of more than any one sin^e government for its control. 
Indeed, environmental pollution has become an inter- 
governmental problem because its dimensions can no 
longer be contained within the narrow boundaries of 
municipal or local jurisdiction. 

The most striking aspect of environmental controls 
is the absence of any broadly inclusive federal policy. 
To be sure, the passage of the national Environmental 
Policy Act of 1969^ indicates an awareness of the need 
for such a policy and provides broad national policy 
guidelines for the future. But the Environmental Policy 
Act was superimposed on an existing scheme— to call it 
a pattern would be to overstate the case— of federal, 
state and local Involvement in the setting of environ- 
mental policies and enforcement efforts that is both 
inconsistent and bewildering. The national Environ- 
mental Policy Act expresses a general policy in favor 
of the preservation and restoration of the environment 
without, however, reaching in to adjust existing inter- 
governmental relations and without seeking to order the 
variety of regulatory efforts at different levels of 
government in any systematic way. 

The creation in 1970 of the Environmental Protection 
Agency^ represents the first step in sorting out present 
legal and administrative relationships. Although these 
actions may be viewed as a promising start In the 
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development of national environmental policies wor- 
thy of that name, the effective formulation of such 
policy will require a further restructuring of rela- 
tionships to make them more coherent, more logical 
and more effective. Ai examination of the laws that 
determine the level of government at which policies 
and standards are set in the control of air pollution, 
water pollution, solid waste disposal, noise pollution, 
radiation pollution and other environmental controls 
will serve as a useful beginning. 

The Role of the Federal Government 
in the Formulation of Environmental Policks 
and Standards 

Dhe historical development of federal involvement 
in environmental controls has followed a somewhat 
parallel pattern in almost every aspect of pollution 
control except in the case of radiation pollution, 
which the federal government has viewed as a matter of 
national concern from the very beginning of the develop- 
ment of nuclear energy.^ In all other areas of environ- 
mental controls, however, the federal government has 
moved from a position of self denial of powers to an 
ever stronger assertion of federal interest. This is 
understandable because the control of the environment 
—in the traditional sense— for the health, safety and 
welfare of the people— be it in the area of water pol- 
lution, air pollution or noise— had long been regarded 
as a proper area for the exercise of the police power 
by the several states.^ The federal government, as a 
government of limited and delegated powers, had never 
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regarded itself as a repository of a general police 
power, even though "the federal police power" has sodb- 
tlmes heen mentioned in a somewhat metaphoric sense. 5 
The federal government has involved itself in environ- 
mental controls rather gradually. Reliance on the 
commerce power in the direct control of pollution is 
the most recent phenomenon of federal regulation; 
initially it operated indirectly through the federal 
government's power to tax and spend for the general 
welfare. Thus, in most fields of pollution control the 
federal involvement begins not with an assertion of 
federal regulatory power but through sponsorship of 
grant-in-aid programs, with federal standards gradually 
being Imposed as a condition of the receipt of federal 
funds for purposes of environmental control. This 
traditional Congressional approach to the pollution 
control problem is exemplified in the policy declara- 
tion of the Federal Water Pollution Act of 1948. 

It is hereby declared to be a policy of 
Congress to recognize, preserve, and protect 
the primary responsibilities and right% of the 
States in controlling water pollution. ° 

This limitation on the federal Jurisdiction was almost 
entirely self-imposed. f Its justification lay in fart 
in a continued respect for the concept of federalism, 
and in part in a Judgment, probably accurate in 1948, 
that some form of local control was a more effective 
means of combating water pollution than federal con- 
trols. Consequently, under early water pollution and 
air pollution control acts the federal function was 
to operate in full cooperation with state and inter- 
state agencies and with local and municipal 
50 
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governments, “ vJlien pollution problems worsened ra- 
pidly, the wisdom of this secondary federal role was 

Q 

questioned.-' The result, a new direction of the 
federal effort, is reflected in the declaration of 
policy of the Hater Quality Control Act of 1965: 

The purpose of this act Is to enhance the quality 
and value of our water resources and to establish 
a national policy for the prevention, control and 
abatement of water pollution. 

Though the concept of a partnership with the 
states still remains, the unmistakable trend of 
federal programs has been to locate the responsibi- 
lity for final decisions on water quality objectives, 
standards and priorities in Washington. 

AIR FOmjTIOrf COrfTROL 

A similar development may be noted in the area of 
air pollution control. In 1955 the Congress enacted 
the first federal air pollution legislation. The law 
was entitled "Air Pollution Control— Research and 
Technical Assistance. "13 It provided grants-in-ald 
for state and local air pollution control agencies 
for research, training and demonstration projects, 
and gave authority for technical advice and assistance 
from the federal government. It also authorized the 
Surgeon General to collect and publish air pollution 
information. The limited view of the federal role In 
the 1955 Act Is reflected In the Senate Report on 
the legislation; 

The committee recognized that it Is primarily 
the responsibility of state aid local governments 
to prevent air pollution. The bill does not propose 
any exercise of police power by the federal govern- 
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ment and no provision in It Invaies the sover- 
eignty of states, counties or cities. There is 
no attempt to Impose standards of purity. 

Some eight years later, in the Clean Air Act of 1963, 
the legislative finding still paid ritual obeisance to 
the doctrine of primary state responsibility for air 
pollution control. The Act itself, however, indica- 
ted that a major change had taken place in the federal 
role and in the pattern of federal-state-local rela- 
tions. It gave the U-S. Public Health Service a far 
broader role in handling air pollution problems and 
recognized the need for regional cooperation. While 
under the 1955 Act grants-in-aid had gone directly from 
the federal government to the cities, under the 1963 
Act the state became the focal point. In addition to 
grants-in-ald and provisions for research and techni- 
cal assistance, the Secretary of HEW was authorized to 
publish non-mandatory air criteria and to encourage 
and report on efforts to prevent motor vehicle exhaust 
pollution. Grants-in-aid were also provided for air 
pollution control programs and, perhaps more signifi- 
cant from the point of view of direct federal regulatory 
involvement, the lav authorized the Secretary of Wil 
to intervene when air pollution was alleged to endanger 
"health or welfare," when any state was unable to cops 
with the problem by Itself.^® The precise nature of 
these regulatory contisols, which have been continued 
under present federal legislation, will be discussed 
at greater length in another context. As will pre- 
sently appear, the 1963 Act, in providing for grants- 
in-aid to the states for air pollution control, exerted 
an enormous influence in the development and enactment 
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of the states' own air pollution control legislation/® 
Moreover, the I965 Act, departing considerably from the 
notion of strictly local control of air pollution, gave 
recognition to the need for regional planning and pro- 
vided tangible incentives for regional cooperation in 
its grants-in-aid program— a larger proportion of the 
costs of establishing, developing and improving air 
pollution programs was to be reimbursed by the federal 
government if the grantee agency was an intermonicipal 
or interstate agency than if it served only a single 
city or other governmental unit.^^ 

The 1965 amendments to the Clean Air Act moved even 
more toward direct federal involvement. They authorized 
the Secretary of HE*/ to promulgate and enforce federal 
emission standards for new motor vehicles, without pro- 
viding for the participation in the standard setting 

20 

process by the states or localities. This was one of 
the early Instances of clear reliance on the commerce 
clause as a basis for federal air pollution control. 
Based on similar constitutional authority, the I965 
amendments enabled the Secretary to act on pollution 
complaints bi'ought by international agencies or by the 

Secretary of State. Such action included the ultimate 

21 

right to bring suit against the polluter. 

The Air Quality Act of I967 brought the federal 
government squarely into the field of air pollution 
control. V/hile continuing the provisions of the earlier 
Clean Air Act for grants-in-ald for research and for 
other program activities by air pollution control 
agencies, for the first time the Secretary of HEW was 
not only authorized but charged with the duty of 
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issuing air quality criteria. The Act specifically 
required him to designate broad atmospheric areas, 
and to specify air quality control regions. He vas 
also required to issue information about air pollution 
control techniques, and to promulgate air quality 
criteria. Once criteria and control techniques had 
been Issued, the states were then required to set 
standards and make plans for their Implementation; 
these standards were to he designed to meet the air 
quality standards for the specific air quality regions 
or parts of regions within the state's boundaries. If 
a state failed to adopt stairdards of its own, the 
Secretary was authorized to promulgate standards for 
the state, following a conference with the appropriate 
state officials. If requested by the state, a hearing 
was required before such standards could be promulgated. 
Moreover, if the state failed to enforce its own 
standards or failed to enforce the standards set for 
it by the Secretary, he was authorized to request the 
Attorney General to commence lawsuits for their 
enforcement whenever interstate air pollution was 
involved. 

A further change in the direction of greater federal 
involvement in environmental controls was evidenced by 
a new power granted by the I967 Act. The Secretary of 
HHr was authorized to request the Attorney General to 
bring an abatement action in any air pollution situatior 
which presented an imminent and substantial danger to 
health, without the necessity of a prior conference or 
hearing. Moreover, the Secretary was granted ezclU" 
sive authority to establish and improve emission 

54 


INTERGOVERNMENTAL ASPKTTS 


standards for nev motor vehicles, except in those 
instances in which a state had adopted a higher 
standard for new motor vehicles prior to March 30 , 
1966.^^ In fact, the exception applied only to the 

State of California, which had adopted such stan- 
26 

dards. The Secretary was authorized, too, to 
study the feasibility of national emission standards, 
and was granted the power to require the registration 
of fuel additives. 3 h I97O the function of the 
Secretary under the I963, I965 and I967 Acts were 
transferred to the Mministrator of the newly formed 
Environmental Protection Agency.^® At present, in 
1970, legislation is pending in Congress to auth- 
orize national emission standards. 

It is perhaps noteworthy that the 1967 Air Quality 
Standards Act not only placed greater emphasis on 
federal regulatory controls but also deemphasized 
local controls to a considerable extent. The initial 
burden for setting standards and for adopting plans 
for their Implementation to meet regional air quality 
standards is placed on the states, after an appropriate 
public hearing. There is, moreover, no requirement 
that the local governments participate in such 
hearings. The shift from a local to a broader 
regional, if not national, eii5)hasi8 was reflected, 
too, in a number of federal incentives to regional 
cooperation. To be sure, the encouragement of regional 
cooperation- -and especially the encouragement of inter- 
state compacts— is not e 3 a.ctly unambiguous. "While 
encouraging interstate compacts for air pollution con- 
trol, the Act expressed the Congressional Intention to 
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disapprove any interstate con^Bct which included 
states not within a federally determined air quality 
region. This limitation, as will presently appear, 
aborted three air pollution control compacts on the 
verge of adoption. 5^ However, though the federal 
attitude towards interstate and regional cooperation 
is not as liberal as appears on the surface, the Air 
Quality Standards Act does provide for more suhstantlal 
flnanclng of air pollution control programs in inter- 
state regions than in Intrastate regions, and seeks 
to stimulate the estahlishment of air quality stan- 
dards in interstate air quality regions by paying up 
to 100 percent of the costs of planning such inter- 
state programs for the first two years and, thereafter, 
authorizing the payment of up to three-quarters of the 
expenses of such a program. 55 There is authority also 
for the Secretary to establish a federal air planning 
commission for consultation with the respective gover- 
nors if the states fail to establish interstate air 
quality planning regions. 5** 

The federal role in air pollution control with res- 
pect to policy making and standard setting is thus one 
of limited but increasingly direct involvement. For the 
present, the federal government merely designates air 
quality regions and Issues air quality criteria which, 
in a sense, are perfomance standards. It is up to the 
states to work out emissiou standards and plans for 
their enforcement so as to meet the federal air quality 
criteria, the performance standard nationally estab- 
lished for designated air quality regions. Though the 
federal involvement in setting emission standards for 
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automotive pollution is scwewhat mre direct, this 
direct involvement in the policing of standaids is 
thus far limited to new cars, the specific area where 
the federal government has the means of regulation at 
the source. The impositicfn of federal standards for 
emissions generally is as yet in the future. Though 
the federal government prescribes standards for air 
quality generally, it is left to the states--and to 
the localities— to establish the emission standards 
which industry and others must observe and which the 
air pollution control personnel roust aiforce. 

WATER POLLUTION CONTROL 

The parallel developments in the history of 
federal regulation of water arai air pollution have 
already been noted. Although modern developments 
have been very similar— Meed, much of the federal 
air pollution control legislation is an almost verbatim 
adaptation of the water pollution legislation— it is 
nonetheless true that the federal governnEnt asserted 
an interest in certain aspects of water pollution con- 
trol a& aarly aa tb/e lata n.ini3teeD.th- aRn.tjirY.L Tbe 
first such federal statute was enacted in 1886 and pro- 
hibited the duiig}lng of refuse in Mew York Harbor. The 
Rivers and Harbors Act of 3B99 also prohibited the 
discharge of "waste materials” into any navigable 
waterway excepting waste \rtiich flowed in a liquid 
state from streets or sewers. While the Rivers and 
Harbors Act has seen recent and fairly frequent appli- 
cation as an anti-pollution measure,^ the obvious 
intent of early rivers and harbors legislation was 
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Simply to protect navigation against floating obstruc- 
tions. 

Subsequent federal legislation dealt mainly vith 
water pollution as a vector in the spread of communi- 
cable disease. The Public Health Services Act of 
1912 -^ authorized the investigation of the effect of 
pollution in navigable lakes and streams on public tea! 
Subsequent cooperation between the Public Health Servi 
and state agencies resulted in the voluntary adoption 
of nationwide standards for the treatment of drinking 
water. The adoption of these standards has almost 
entirely eliminated waterborne diseases.^® 

When oil pollution became a problem in the 1920 's 
the Oil Pollution Control Act of 1924^® was enacted to 
combat oil discharges that were causing damage to 
aquatic life, mainly shellfish, and to recreational 
facilities and docks and harbors. The Act applied on. 
to coastal waters and was therefore of limited use. 

Between 1924 and 1948 several efforts were made to 
enlist the assistance of the federal government in sat( 
pollution control.'**^ Water pollution had increased 
drastically as a result of the wartime growth of induS' 
try and, In 1947, a number of water pollution control 
bills were introduced in Congress. The first feders 
Water Pollution Control Act, which grew out of these 
legislative endeavors, was signed into law by Presides 
Truman on June 30, 1948.^ The policy of this act-as 
stated in its legislative purpose section — was one 
of cooperation with state and local authorities alread 
engaged in water pollution control. Acknowledging 
the states ' primary responsibility for water pollution 
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control, Congress hoped that, vith federal support, 
local programs vould be able to handle pollution 

hf. 

problems effectively. The federal role in enforce- 
ment under the 19^8 act was very narrow indeed. Under 
section 2(d) of the Act the Federal Security Administra- 
tor was authorized to ask the Attorney General to bring 
suit on behalf of the United States against a person 
pollutir^ interstate waters, but only after affording 
the State in which the pollution originated a reasonable 
time to take action against the polluter and then only 
with its permission.^"^ The Act was to expire in five 
years; in 1952 it was extended through 1956.^^ 

Comprehensive and permanent federal water pollution 
legislation was not enacted until 1956.^^ The 1956 
law, however, reaffirmed the Congressional policy to 
acknowledge and protect the state's primary responsi- 
bility in the area.^*^ On the federal level, the Act 
broadened and Intensified the research and training 
aspects of the program by authorizing research grants 
to public and private agencies and to qualified indi- 
viduals. It also authorized grants to the states and 
to interstate agencies for water pollution control 
activities. Moreover, a substantial annual appropria- 
tion was authorized for construction grants to states, 

cities and other government agencies for the building 
SI 

of waste treatment works. Other aspects of the 
1956 law were to provide for slnpler procedures for 
federal abatement actions against interstate pollu- 
ters^^ and a strengthening of the Pollution Control 
Advisory Board that had been created under the 19^ 

Act. The Act also established a program to control 
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pollution emanating from federal installations. 

There was no further federal legislation during the 
next twelve years, until President Kennedy threw the 
weight of his office behind a more active federal water 
pollution control effort.® jn 1951 the federal Vfater 
Pollution Control Act was amended to strengthen certain 
administrative aspects of the law as well as the grant 
in-aid and technical assistance features of the earlier 
program.® The I96I amendment also extended the reach 
of federal abatement authority. Previously the federal 
government had asserted authority to abate pollution 
In "interstate waters"; this authority was extended to 
Include all "navigable waters" whether interstate or 
not.^'^ 

In spite of these efforts the quality of the nation'i 
water continued to deteriorate, and in April, 1963 the 
Senate Committee on Public Works appointed a special 
Subcommittee on Air and Water Pollution.® This suh- 
oommlttee, under the ohairmanship of Senator Muskie, 
became the leading force In water pollution control 
efforts. After three sessions of debate. Congress 
finally passed the Water Quality Act of 1965' 
the first time in any federal pollution statute, the 
declared purpose of the Act was to establish "a 
national policy" for the regulation of water pollutloOi 
language subsequently adopted in the 1967 Air Quality 
Standards Act. ^ Thus the I965 Water Quality Act 
marked the earliest assertion of federal leadership hi 
the nation’s anti-pollution efforts. 

The 1965 Act assigned responsibility for the federal 
program to a newly created Federal Water Pollution 
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Control Mministration (PWPCA) in HW. It also ex- - 
panded the appropriations for construction grants for 
sewage treatment plants and provided more substantial 
funds for research into pollution problems. But most 
important was the enactment of a timstahle for the 
establishment by the states of water quality standards 
for interstate waters; these standards were to be used 
by the federal agency in enforcing pollution abatement. 

Shortly after the effective date of the nevr lav^ 
the President submitted a reorganization plan that pro- 
posed a transfer of the federal Water Pollution Control 
Administration from W/J to the Department of the 
Interior. The purpose of this transfer was to con- 
solidate administrative responsibility for all phases 
of the federal government's water resources program in 
a single department. In 1970 the Administration was 
again transferred from Interior to the Environmental 
Protection Agency In a further consolidation of federal 
environmental programs.^ 

Throughout I966 there was considerable activity both 
in Congress and in the executive department with hear- 
ings' ,^d reports on water pollution-follbwing in rapid 
succession. The result was the Clean Water Restoration 
Act of 1966.^^ This Act further increased construction 
grant authorizations and authorizations for several 
existing and newly added research and training programs. 
It also provided added incentives to the states to 
adopt water quality standards and to contribute to the 
support of the construction of water treatment facili- 
ties.^"^ In addition, the lav extended federal juris- 
diction over enforcement to international boundary 
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waters and transferred responsibility for administra- 
tion of the Oil Pollution Act to the Secretary of the 

Interior; the coverage of that act was also extended to 

68 

Include inland waters. 

The contribution of the ¥ater Quality Act of I965, 
as amended by the Clean ¥ater Restoration Act of I966, 
was to provide for the estahlishment of nationally re- 
quired standards of rising quality for interstate 
waters. The law did not provide, however, for the 
estahlishment of a single set of national standards. 
Instead, Congress provided for an elaborate procedure 
to ensure that the establishment of standards would he 
primarily a state responsibility, subject to federal 
approval.'^® Under the 1967 Act, each state was given 
until June 30, 1967 to adopt water quality standards 
applicable to Interstate waters within its borders. If 
a state failed to meet this deadline, or if the stan- 
dards submitted to the Department of the Interior were 
rejected, the department itself was authorized to 
establish water quality standards for interstate waters 
within that state. All states, however, met the 
deadline.'^® _ 

The several states set standards after the require’! 
public hearings at which testimony was heard relating 
to present and future demands on the waters of the 
particular river. The present and prospective uses 
and the appropriate water quality having been deter- 
mined, descriptive Emd numerical values were then 
established for different uses and different quality 
classifications. These water quality criteria were 
then submitted to the Department of the Interior 
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acconipanied by a plan for achieving and mlntaining 
the standards. The plan included such components as 
construction schedules for treatment works, enforce- 
ment procedures and proposed steps to prevent pollu- 
tion, as well as recoramendations for monitoring water 
quality At present nearly all of the states' 
proposed standards have been approved and are in 
effect. '^5 iphus, while there does not exist a general 
national standard, each stretch of interstate water 
is regulated by quality standards formulated for the 
particular river in recognition of the fact that each 
body of water has its special characteristics and uses. 

The federal role has, however, gone somewhat beyond 
the approval of state-developed standards. Although 
the 1965 Act itself provided relatively Little guidance 
to the states, the Federal Water Pollution Control 
Agency issued guidelines to indicate the regulatory 
aspects of greatest concern to the federal agency. 

The first of these provided that state standards allow- 
ing for less than existing water quality would be unac- 
ceptable. Criticized by industry,"^® this "lock in" 
effect was nonetheless consistent with the statutory 
policy of "enhancing the quality of water"and has been 
reaffirmed. The guidelines also reflected the federal 
philosophy that has been described as the "clean water" 
approach— no standard may allow treatable waste to be 
discharged without the best practicable treatment or 
control unless there Is evidence that a lesser degree 
of control will still provide sufficiently high water 
quality. The guidelines thus rejected an older 
regulatory philosophy based on the traditional notion 
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of waste management, namely, to use the rivers so as to 
maximize the waste dilution and assimilative capacity 

Q-| 

of the nation's waters. 

The most recent federal activity in the area of water 
pollution was the passage of the ¥ater and Environmental 
Quality Improvement Act of 1970.®^ A product of Congres 
slonal concern with the disastrous spills of recent 
years, the Act concentrated on strengthening federal 
law on oil pollution. Federal jurisdiction was general 
extended— the ambiguous term "coastal waters" was re- 
placed hy "contiguous zone" and offshore facilities 
as well as vessels became subject to federal regulation 
The basic provisions authorize the President to prejare 

Oc 

a national contingency plan for oil removal. ^ Others 
include regulation of other "hazardous" substances anj 
federal grants for training and demonstration projects. 
Title II of the Act creates an Office of Bivlronnental 
Quality in the Executive Office of the President to 
provide administrative support for the Council on 
Environmental Quality.®® The Act, however, does not 
effect the basic structure of federal-state relations 
in the general control of water pollution; its pro- 
visions supplement rather than amend the 1967 Act, whist 
remains the basic source of federal power for standari- 
settlng and regulatory activities in the water pollu- 
tion area. 

In a sense, the federal regulatory efforts under th! 
recent water pollution control legislation may he 
analogized to the federal effort in the air pollution 
area. In both instances, there is reliance on nations 
protected quality standards to be achieved by more 
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specific state regulations to control emissions and 

effluents. In both instances there is an attempt to 

utilize federal regulatory power, relying on state 

origination of standards in the first instance. The 

federal attitude of regulatory reticence, however, is 

likely to be more effective, and indeed has been more 

effective, in the field of water pollution control 

than in the field of air pollution control. Since 

water quality standards for any one interstate river 

must be approved by the federal Water Pollution Control 

Agency for every state along the entire river's length, 

there is likely to be greater regulatory continuity 

than in the less well-defined context of air quality 

regions. Nonetheless, just as in the case in the 

field of air pollution control, the federally approved 

water quality standards are by their nature performance 

standards, and it Is up to the individual states to 

deal directly with industrial and other polluters 

through the enforcement of standards of emission. 

Just as in the case of air pollution control, pending 

federal legislation in the water pollution area seeks 

to extend federal regulatory jurisdiction beyond the 

area of water quality standards to deal directly with 

go 

emission and effluents. ^ 

SOLID WASTE DISPOSAL 

Air pollution and water pollution are by their very 
nature problems of regional if not national dimension. 
The ambient air clearly is no respecter of jurisdic- 
tional boundaries, and water pollution follows the 
pattern of river basins which, in turn, follows the 
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geographic scheme of the great vratershei systems which 
do not happen to fall within the boundaries of any one 
state or locality, A slightly different problem, one 
which still is viewed as primarily local in scope, is 
that presented by accumlations of solid waste. Tradi- 
tionally, refuse and garbage removal has been a task of 
local government. Wastes collected locally are gener- 
ally disposed of by Incineration— -usually in municiiBl 
incinerators or by burial in sanitary landfills, 
again locally regulated, generally by local health or 
sanitary codes. Until recent years the solid waste 
disposal problem has been viewed as a purely local 
problem. Although there was a good deal of justifi- 
cation for this view, there is evidence that it may 
soon be unrealistic.^^ The Impact of available disposal 
systems on a region as a whole has made the disposal of 
solid waste more than a local problem. If it is In- 
cinerated, an air pollution problem almost Invariably 
arises. If It is buried in sanitary landfills, the 
leaching of chemical components into the underground 
water table and the resulting pollution of the water- 
ways will evEtitually affect more than the ismediate 
locality. Moreover, larger metropolitan communities 
are running out of space for sanitary landfills and, 
with growing Inability to absorb the products of in- 
cineration in the atmosphere, the problem of what to 
do with solid waste, has assumed national proportions. 
The national Interest, moreover, is Involved not only 
because of the impact of available methods of dis- 
posing of solid waste, hut also because the source of 
the solid waste problem Is national and not local in 
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its nature. Tiie enormous recent increase in the amount 
of solid waste per person in the mtlcn is attributable 
to the enormous increase in the technology of packaging 
and in the manufacture of goods that eventually end up 
as solid waste. Thus it is nationwide industrial 
activities, both in the general production of goods and 
especially in the production and use of a variety of 
packaging materials and of non-returnable— and non- 
degradable— containers that have added immeasurably to 
the problem. 

The fact that the origin of the solid waste problem 
has become national in scope and that the problem itself 
is rapidly becoming too great for the fljunicipalities to 
handle themselves, has resulted in fairly consistent 
involvement by the states, and some five years ago, by 
the federal government with the passage of the Solid 
Waste Disposal Act of I965, enacted as part of the 
Clean Air Act.^^ If past patterns hold true, the in- 
volvement by the federal government by way of research 
and demonstration grants under the Act is only the 
beginnir2g of deeper and more substantial continuing 
federal involvement. 

The stated purpose of the act is 

. .to initiate and accelerate a national research and 
development program for new and i^roved methods of 
proper and economic solid-waste disposal, including 
studies directed toward the conservation of natural 
resources by reducing the amount of waste and un- 
salvageable materials by recovery and utHization 
of potential resources in solid wastes.. 

Indeed, President Johnson himself had urged the Congress 
to act on the problem of solid waste disposal and had 
recommended legislation to assist the states in devel- 
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oping comprehensive program for some forms of solid 
waste disposal and to provide for research and 
demonstration projects leading to more effective 
methods for disposing of or salvaging solid wastes. 5 ** 
The 1965 Act contained no regulatory provisions. 
Reminiscent of early water and air pollution laws, it 
authorized the Secretary of HEW (now the Administrator 
of the ERA) to render financial and technical assistance 
to appropriate public agencies to develop and apply 
Improved methods of solid waste disposal. The Secre- 
tary was also authorized to cooperate with public and 
private agencies in conducting research, to make grants- 
in-aid to support such research and to make available 
the results of such researoh.55 Grants-in-ald were also 
provided to support the construction of solid waste 
disposal facilities, but no grant-in-aid was to pay for 
more than two-thirds of the construction costs of any 
facility. Similar, too, to early air pollution and 
water pollution legislation, the Secretary was in- 
structed to encourage cooperative activities by state 
and local gvffnments and the enactment of uniform 
state and local laws governing solid waste disposal. 

The Secretary was also authorized to make grants to 
state and interstate agencies for studies, and to 
establish eligibility requirements for such grants. 

The stated object of the research program was to find 
ways of disposal that created no health hazards, and to 
find ways to recycle scrap materials into production 
processes. Again, Interstate and regional cooperation 
was encouraged~the grant program provided for payment 
of up to two-thirds of the cost of local demonstration 
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pro;}ects and up to tliree-quarters In t!ie case of re- 
gional intergovcrnRicntal ja'o^^ects. 

A variety of disposal nietliods have been explored in 
the demonstration projocta for vhlch grants are author- 
ized by the Act.^ Most recently, in I969, the Admin- 
istration asked Congress for 5 simple extension of the 
Act vith semevhat greater aFproprlctions but with no 
basic change in policy.^ A number of bills were intro- 
duced, however, moving in the direction of stronger 
federal involvement in the solid waste disposal area. 
These bills would provide for ir<ore federal spending on 
the construction of local waste disposal facilities, 
and would fund studies both of economical means of 
recovering useful irateriel from solid wastes, and of 
incentives and penalties to help solve the solid waste 
disposal problem. Proposed legislation would also seek 
practical changes in current production and packaging 
practices, so as to reduce the amount of solid vraate.^^ 
tJhile neither the existing Solid Waste Disposal Act nor 
the newly proposed solid waste legislation sets any 
federal standards, it is clear that such standards are 
likely to be authorized In the foreseeable future if 
the history of earlier water arid air pollattoo. 
lation is any guide. 

NOISE FOLUITION COHITOL 

Noise is another area of environmental pollution in 
which the federal regulatory interest has thus far been 
quite limited. "Noise pollution” is a more narrowly 
local problem than either air or water pollution, or 
even solid waste. Until fairly recently the effect of 
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a noise source was limited to the distance the noise 
would carry. Urban noises generally, and particularly 
Industrial noises, have therefore traditionally been 
treated as appropriate subjects for regulation by the 
localities and the states. Industrial noise has com- 
monly been dealt with through labor and safety codes 
on the state level, while ordinarily city or street 
noises, such as the common sounding of horns, exces- 
sive noises from radio and record shops and other 
incidental noise sources have been treated by local 
legislation. 59 One common source of city noise, naiiely 
excessive noise from automobiles, has generally been 
regulated by state legislation requiring the Installa- 
tion of effective mufflers.^®® 

The only new aspect of noise pollution, one in 
which the federal government has recently become 
Involved, is noise created near airports by powerful 
jet engines ani, looking towards the future, the 
effects of the sonic boom which may result from the 
development of a supersonic transport. In contrast to 
the lack of federal law in the area of noise control 
generally, regulation of airport noise, as will be dis- 
covered at a later point, has been pre-empted by the 
federal government. 

It has been said that federal interest in this aspect 
of noise control became greater when members of a poli- 
tically Informed and capable group, namely upper middle 
class persons with substantial homes in suburban areas 
near airports, began makin g their power felt. Ih’ora 
1965 to early 1970, a total of 50 separate bills con- 
cerning noise control were introduced in Congress. 
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Most of these sought to bring about abatement of air- 
craft noise through the (ievelopnent ar^ federal certi- 
fication of quieter airplanes, the introduction of 
less noisy methods of aviation, and the development of 
zoning restrictions to limit the use of land surround- 
ing airports. Some of the hills would have authorized 
funds for research and development In the problem of 
aircraft noise, and a few dealt specifically with the 
problem of sonic boom.^^^ Only three of the 50 
expressly dealt with noise as an aspect of environ- 
mental pollution generally. ^ Most died in committee 
and it was not until I 967 that a bill sponsored by the 
FM, and a number of others of a similar nature reached 
the committee hearing stage. These all authorized and 
required the FM to set noise limits in the certifi- 
cation of new aircraft. The PM bill, H.E. 5^00 was 
passed by Congress and was signed into law by the 
President in 1968.^'^^ In I969 two regulations to 
control noise In the vicinity of airports were pro- 
posed by the PAA under that law. The first of these 
required that the noise nuisance factor would have to 
be taken into consideration in preparatory aero- 
nautical studies of proposed airport projects. The 
second set sj^cific noise level limits in PAA certi- 
fication of new aircraft. After comments had been 
solicited and received by interested parties, the first 
proposed regulation was withdrawn for further study, 
and the second was prcmiulgated essentially as pro- 
posed. In addition to laws and raguiations deal- 
ing specifically with noise, noise pollution by 
aircraft may be affected by § I2{f) of the Airport 
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and Aimay Develojment Act of I97O which requires the 
Secretary of Transportation to consult with government 
agencies concerned with environmental problems in 
formulation of a national airport system plan.^*^^ 

Aside from regulation of aircraft noise, the most 
significant federal action in the ares was the adop- 
tion by the Department of Labor in 1969 of a regula- 
tion based on the so-called "Walsh-Healey Amendment, 
which set decibel limits for Industrial noise to protect 
the health and safety of employees in all industrial 
concerns with government contracts in excess of | 10 , 000 . 
The impact of this regulation on industry performance 
is likely to be major. If the past is any guide to 
the future, federal decibel limits for industrial noise 
will in due course be adopted by state labor departments 
that had not had Such limits previously. Moreover, In 
view of the relatively low amount of government con- 
tracts necessary to bring a confany within the regula- 
tory scope of the federal regulation, many companies 
whose work is not primarily government contract will 
probably be coveraj by the law. The desirability of 
such regulation is beyond question since excessive 
industrial noise has led to substantial hearing dif- 
ficulties and deafness. 

Aside from some incipient regulatory efforts with 
respect to airplane noise and excessive industrial noisf 
the federal government has exerted considerable influent 
in the development of noise pollution control standards 
through federally sponsored research rather than legis- 
lation. Most of the studies completed since 19 ^ 5 , 
cerned aircraft noise and sonic boom and were authori^ec 
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or sponsored either by UflSA. or by the A most 

influGntial study on industrial noise and environmental 
control^’^^ vas sponsored by the Public Health Service 
in 1967 and, in 1968, HDD published a report on field 
studies involving the effects of noise in the urban and 
suburban environments.^^® 

RADIATION CONTROL 

In the area of radiation control, the history of 
federal regulation is considerably different from that 
of other areas of environmental controls. VJhiie in 
other areas the federal government has entered the 
field gradually, leaving primary regulatory powers in 
the states and localities, in nany instances emphasizing 
local controls when local controls were no longer 
wholly appropriate, the history of radiation control 
regulation moves in the opposite direction. Here; 
because of the manner in which atomic energy had been 
developed during the war years, preemptive federal 
regulatory controls were asserted in 1946 when the 
Atomic Eiiergy Act was first passed. It was not 
until 1959 that the federal government released its 
full preemptive sweep of power and permitted states 
and localities to share part of the rule making and 
standard setting powers, as well as some of the powers 
of enforcement . 

It should be stressed that we are not concerned 
with the question of reactor placement or the question 
of reactor safety generally, but sia^ly with the far 
more limited issue of radiation pollution caused by 
a properly functioning nuclear installation and by 
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the disposition of radioactive wastes. Under the 
Atomic Energy Act of 19*)6, as well as under its sub- 
sequent amendments, the Atomic Energy Commission was 
made nationally responsible for the setting of 
radiation protection standards relating to nuclear 
installations. To the extent that these responsibi- 
lities consisted of establishing "generally applicable 
environmental standards for the protection of the 
general environment from radioactive material" they 
have now been transferred to the EPA.^^^ Under the 
1946 Act the Atomic Energy Commission was given vast 
and far-reaching powers; one of its major functions 
was that of advancing the development of nuclear power 
for peaceful purposes. It has been oritlolzed from 
time to time— just as have other agencies that combine 
developmental functions with protective functions— for 

sometimes advancing its developmental interests at the 

Il4 

expense of the protection of the environment. 

Despite the vast range of the Commission's rule- 
making powers, the power to make rules for radiation 
protection was not expressly stated in the Atomic 
Energy Act. However, the power to enact standards of 
radiation protection was held to he one of the dis- 
cretionary— though not obligatory— functions of the 
Commission. In fact, in setting radiation protection 
standards the ABC relied over the years on the advice 
and guidance of the National Council on Eadiation Pro- 
tection and Measurement, a highly regarded scientific 
organization founded in 1921^^® to represent the pro- 
fessional interests and knowledge of radiation 
physicists and physicians in radiologic medicine. 
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Although it does not have any official standing as a 
government agency, its publications and handbooks are 
relied on as if it were. In addition to the National 
Council on Kadiation Protection and Measurement, the 
Atomic Energy Coirniission was assisted by the Federal 
Radiation Council which was established on August 14, 
1959 by Executive Order^"^ and is now part of the EPA. 
The Federal Radiation Council is congxDsed of the 
Secretaries of Defense, Commerce and HEN and the Chair- 
man of the Atomic Energy Coramissson and the Administra- 
tor of the EPA. The Special Assistant to the President 
for Science and Technology is authorized to jarticipate 
in its deliberations, and each executive agency repre- 
sented on the council, as well as every other federal 
agency, is to give the council whatever technical and 
other assistance it may need. The purpose of the 
council is to advise the President with respect to 

...radiation matters directly or indirectly affect- 
ing health, including matters pertinent to the 
general guidance of executive agencies by the 
President with respect to the development of such 
agencies of criteria for the protection of hums 
against ionizing radiation applicable to the 
affairs of the respective agencies. The Council 
shall take steps designed to further the inter- 
agency coordination of measures f or ^protecting 
humans against ionizing radiation.li" 

The federal standards for radiation protection and 
for the management of radioactive wastes have retained 
their unquestioned authority in spite of the passage in 
1959 of a far-reaching amendment to the Atomic Energy 
Act which provided for cooperation with the states. ^^9 
I'/hat was of particular interest in the 1959 amendment is 
not the fact that the states were given an opportunity 
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to share ta the development of atomic energy, but that, 
despite the provision for federal-state cooperation, 
the entire effort was to be on terms laid dom by the 
federal government. Moving from a position of absolute 
preemption, the amendment authorized the Atomic Energy 
Commission to enter into agreements with the governor 
of any state to arrange for the discontinuance of the 
regulatory authority of the commission under certain 
subchapters of the Atomlo Energy Act. Aside from the 
fact that no general delegation of authority to deal 
with atomic energy was granted to the states, but 
rather a limited authority to act within a narrow 
sphere, defined in each instance by separate agreement, 
the law is clear that certain areas that Involve 
secrecy or major risks may not be delegated to the 
states under any circumstances. Among the subjects 
which may not be delegated is the disposal Into the 
oceans of specified nuclear waste materials. 

An agreement delegating to a state certain regula- 
tory functions with respect to nuclear energy roy be 
entered into only if the government of the state cer- 
tifies that it has "a program for the control of radia- 
tion hazards adequate to protect the public health and 
safety with respect to materials within the state cover 


by the proposed agreement. . . "^2® Moreover, to ente 
Into such an agreement the oonmlsslon must find that 


state program is compatible with the commission's pro- 


gram for the regulation of such material, and that the 


state program is adequate to protect the public health 
and safety with respect to the materials covered by tb* 
proposed agreement.'^^ The effect of this limited 
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delegatioa has been to iBaks ths federal radiation pro- 
tection standards the dominant mes in the field. 

Until the recent past ^en two seierate attacks 
were leveled against them, there had never been any 
substantial criticism of the adequacy of federal 
radiation standards. The first attack., by Ur. John 
V, Goftnan and Dr. Arthur Taj^lin of the Biomedical 
Division at the U.wrence Radiation laboratory in 
California, charged that the emission standards were 
entirely too low, and that, given the current popula- 
tion of 200 millicn, if there were a more than 20 
percent contribution to U.S. power needs from nuclear 
power plants yielding the maiciMM emissions per- 
mitted by the Atomic Enei*gy Commission, 16,000 

TOO 

radiation deaths a year would result. It is 
expected that by the year I 98 O, 20 percent of the 
power needs of this country will be met by nuclear 
reactors. This attack has been rejected by the 
Atotoic Energy Gommission.^^^ and by the Chairitan of 
the National Council of Radiation Protection and 
Measurement. Basically, the difference of opin- 
ion revolves around the issue of whether radiation 
in any amount is damsging, or whether there is a 
threshhold tolerance for radiation for the popula- 
tion at large. The other attack on the federal 
standards has come from the State of Minnesota 
which has sought to impose higher radiation emission 
standards to permit the siting of a new nuclear 
installation, in spite of the fact that an Atomic 
Ehergy Gonsiission license had already been obtained 
for the particular site. This matter Is presently 
pending. 
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FEDERAL EmiEONMEimL EEGOLMIOM-IH GEMERAL 

It is evident from the brief survey of the role of 
the federal government in setting standards and in link- 
ing regulations for enviroranental control that most 
areas have developed along similar lines. Since most 
aspects of environmental pollution initially appear 
as subjects appropriate for regulation under the 
states' police power, the federal interest initially 
has been to bolster the exercise of the states' and 
the localities ' power through grants-ln-aid, grants 
for research and development, and grants for inter- 
governmental cooperation in dealing with environmental 
pollution. As it has become apparent in area after 
area that environmental problems are not easily suscep- 
tible to state or local resolution, but are indeed of 
regional or national scope, the federal interest has 
been enlarged and the federal government has taken 
on more and more of the burden of standard setting 
and regulation. As will presently appear, standard 
setting and regulation have not necessarily brought 
about a more direct federal involvement in enforce- 
ment activities for, on the whole, the federal govern- 
ment has traditionally sought to work through state 
and local instrumentalities in the control of the 
environment. It is also clear that federal standards 
—whether direct regulatory standards as in the case 
of radiation pollution or automotive emission standards 
or indirect regulation through the use of the grant-in- 
aid device— have had an enormously stimulating effect 
on the states' and localities' own standard setting 
and rule-making endeavors. Since the passage of the 
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Air Quality Control Act of I967, when the federal 
government first set motor vehicle emission stan- 
dardSj for Instance, some 28 states have enacted 
legislation to deal with vehicle pollution. 

It is evident, too, that many of the state regula- 
tions for rater pollution control were passed in 
response to federal grants conditioned on the states' 
enforcing appropriate standards, as provided in the 
1965 Water Pollution Control Act.^^ 

Another aspect of federal involvement in environ- 
mental controls needs to he mentioned. Until very 
recently, with the lassage of the Ehvironmental 
Policy Act of 1969,^^ the federal concern for the 
regulation of environmental pollution has proceeded 
on a totally piecemeal basis, with each environmental 
problem being taken up in turn, often without regard 
to its impact on other aspects of environmental quality. 
Aside from regulatory controls in the area of air 
pollution, water pollution, noise pollution, etc., the 
federal government's own involvement in programs that 
have significant environmental impact, such as highway, 
airport and research development activities, has pro- 
ceeded separate from, and without regard to, the poli- 
cies implicit in some of the regulatory efforts. The 
lack of coordination between regulatory programs on the 
one hand and the broad developnentai programs on the 
other raises a significant question relating to the 
consistency of federal environmental policy. Unless 
federal programs with broad environmental implications 
can be reconciled vrith federal regulatory efforts in 
the control of the envtranmsnt, no sustained coherent 
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federal environmental policy will emerge. 

If the Environmental Policy Act of I 969 is to have 
any purpose whatever, it will be to fulfill that need. 
But the Environmental Quality Council, created under 
that Act, has no regulatory power, although it has 
broad scope to investigate and coordinate the efforts 
of other agencies. ^50 Although the creation of the 
Council is a promising development, it is of course 
too soon to evaluate the potential of this new organi- 
zation. If the Council is to serve any function, it 
will have to address itself particularly to the ques- 
tion of a general federal environmental policy that 
harmonizes the federal government's own developmental 
activities with the regulatory purposes of federal 
legislation that deals with water pollution, air 
pollution, and other injuries to the environment. 

The Rok of the Staies and Municipalities 
in Standard-Setting 

The states and localities have dealt with environ- 
mental problems under the states' police power practi- 
cally from the beginning of time. Much of what is 
presently referred to as environmental legislation 
finds its origin in rather primitive early regulations 
promulgated in the state or local sanitary code as 
of the regulation of the public health. So, for Insta 
the origins of air pollution control can be traced bac. 
to early colonial legislation and to even earlier 
English regulations that dealt with smoking chimneys 
and the nuisance created by smoke, fly ash and cin- 
ders. ^51 The origins of water pollution controls nay 
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also be found in the early local regulations which 
prohibited a man from placing his cesspool too close 
132 

to his om or his neighbor's well. Frequently, such 
regulations preceded even the scientific knowledge 
which would have justified them, for the placement of 
a well near a cesspool was regarded as dangerous even 
prior to the knowledge that Insufficient filtration 
could cause contamination of the well from the cesspool. 
So, too, local regulation of noise nuisances antedates 
by many years the clear evidence that excessive noise 
results in hearing loss. Thus, there has never been 
any real question that the states or the municipalities, 
by delegation from the states, had the power to enact 
lavs or regulations that protect the health, safety and 
welfare of the people against adverse effects of en- 
vironmental pollution. 

AIR POLUITIOK COIML 

It is of course a long way from a local smoke 
ordinance to a sophisticated state or municipal air 
pollution control code. Generally the states and 
localities developed such codes in response to federal 
grant-in-aid programs that made it desirable for them 
to do so. So, for instance, following the initial 
federal air pollution legislation in 1955 which pro- 
vided funds for research and development, the Council 
of State Governments first called the states ’ atten- 
tion to the need for air pollution regulations and 
proposed some general standards through appropriate 
recommendations of one of its governors' conferences. 
Today, almost all states have enacted state air pollution 
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control legislation, some of the most recent enact- 
ments having occurred in response to the 1967 Federal 
Air Quality Aot.^^^ Typically the state laws desig- 
nate a state agency or establish a new commission to 
promulgate standards and codes. In most states the 
enforcing agency is the state health department, 
although in some states separate air pollution control 
agencies have been created. Most of the state laws 
allow local governments to enact air pollution codes 
or regulations of their own, but do not generally 
require it. A number require the state agency, hoard 
or commission to encourage local units of government 
to handle air pollution programs and to provide them 
with technical advice and assistance. Under most 
state laws local units of government are empowered to 
enact laws or ordinances regulating air pollution, tut 
the standards set by such local units must he consis- 
tent vrlth, or more stringent than, the state regula- 
tions. A few states have even more detailed provisions 
to insure a coordinated state-local effort. In Flo- 
rite, iOT instance, the state agency mast review ietal 
standards before they become effective; in Colorado 
the law requires- a mutual review— local units must 
review state regulations and the state agency must re- 
view the local regulations before either becomes effec- 
tive. In some states, county and other governmental 
units are given the authority to study and investigate 
pesticide prohlems and to report them to the oentral^^ 
air pollution control agency for review and action. 

A few states, too, require munioiiB.lities and other lec* 
governments to participate in area-wide regulation, or 
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else to become subject to direct state regulation. 
Regional cooperation is authorized and provided for in 
many states' air pollution control lavs, though none of 
them e:;^ressly require it.^^^ 

A recent draft of model state air pollution control 
legislation proposed by the Council of State Govern- 
ments^^^ requires local regulatory action by state lav 
in a direct and effective fashion. Section 14 of the 
proposed lav requires municipalities to establish and 
administer air pollution control programs. Local stan- 
dards must be stricter than, or at least consistent with, 
those of the state and must provide for administrative 
and judicial sanctions. Moreover, the state agency is 
required to approve the program. If the local unit of 
government does not act, or if it does not carry out 
its responsibilities adequately, the state may, after 
a hearing, administer the program directly, and may 
charge the local unit for the expense. Interlocal co- 
operation is provided for, and the state agency may 
require area-vide air pollution control programs 
where considered necessary. If the local units of 
government do not cooperate in the establishment or 
administration of such a regional program, the state 
is authorized to administer the program directly. 

Finally, if the state agency determines that a parti- 
cular class of air pollutants is more amenable to 
state regulation than local regulation, the state may 
assume exclusive jurisdiction. 

The proposed model state air pollution control act 
is significant in that it deals with a number of prob- 
lems that have arisen in state air pollution control 
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programs and that existing legislation has failed to 
address. Generally, state and local air pollution 
control programs are structurally independent of one 
another. While the state theoretically exercises 
supervisory control over local programs, in fact there 
is considerahle disjunctlveness "both on the standard 
setting and on the enforcement level. The state 
generally exercises little or no supervision over the 
standards promulgated by local air pollution control 
agencies and the question of Inconsistency between 
state and local standards is not likely to be raised 
at all unless a person charged with violating the 
local code raises the issue in defense to a criminal 
prosecution or other enforcement action. The dlsjuno- 
tiveness of state and local air pollution control pro- 
grams within a single state is even more sharply pro- 
nounced in the area of enforcement and will be referred 
to in greater detail in that context. ^^5 

Originally, one of the most troublesome aspects of 
state and local air pollution control programs was the 
composition of the air pollution control agency em- 
powered to set standards and make regulations. HormallJ 
state and local air pollution control agencies operate 
on well-established administrative law principles. 

The agency is established by law and is given power to 
promulgate an air pollution control code consisting 
of emission standards and such other standards as the 
enabling legislation may refer to in a general fashion. 
The enabling legislation normally prescribes the member- 
ship of the commission or board that is empowered to 
promulgate the code or other standards under the laW' 

84 



I^^mGO^'ERUME^^ALASPECT^ 


It has been the practice in air pollution control 
legislation to give substantial representation to the 
very industries that were the most serious polluters. 

For many yearSj membership in standard setting hoards 
in many of the states was based on something of a tri- 
partite formula, with industry having approximately 
one-third of the seats and with the public, labor 
groups, and professionals with specific knowledge 
or Interest in air pollution technology holding the 
other two- thirds. Most of the professionals who 
were likely to be knowledgeable in air pollution con- 
trol natters, however, were either employed by industry 
or were closely identified with industry’s point of 
view. Oonsepuently, many states' air pollution control 
agencies were for a long time industry-protection 
oriented, and would not recomnend air pollution control 
measures that were costly or otherwise objectionable 
to Industrial polluters. Moreover, state air pollution 
control legislation often contained safeguards fr™ the 
very beginning that were protective of industry. 
Provisions that require the agency to set air pollution 
control standards, taking into account "economic feasi- 
bility,” were especially likely to result in standards 
that permitted economic factors to outweigh the claims 
of public health. 

State and local air pollution codes differ widely 
with respect to coverage and technical sophistication. 
On the most primitive level, all of them deal with 
visible emissions and set limits {usually in terms of 
the Hlngelman chart) in terms of the density of emls 
sions. Most codes go beyond this primitive smoke 
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emission standard and deal also vrith gaseous emis- 
sions, whether visihle or not.^Sl On a yet higher 
level stand the codes that relate the amount of 
emission to the amount of heat produced by the ap- 
paratus— in effect, requiring minimal standards of 
heating ef f lolenoy . Other, more advanced regula- 
tory approaches limit certain harmful particulate 
emissions, including process dust, often relating 
the amount of permissible emissions to the weight of 
the bulk involved in the manufacturing process. ^55 
More advanced codes, moreover, impose not merely 
emissions standards, but also fuel standards, reflec- 
ting an appreciation of the fact that the nature of 
the emission is directly related to the nature of 
the fuel. ^5^ Finally, the most advanced codes pro- 
vide for a system of permits and licenses both for 
the construction of factories, power plants, or other 
pollution producing Installations, and for their 
operation. The considerable variety in the nature 
of air pollution control codes is significant because 
the more sophisticated the code, the more complex the 
monitoring system, and the more highly trained the 
personnel required for its enforcement. Particularly 
in smaller municipalities, the means for the enforce- 
ment of a sophisticated code are not likely to be 
available. In consequence, there are serious limits 
on the capacity of a local air pollution control agency^ 
for instance, to enforce a highly technical and sophis- 
ticated state air pollution control code. 
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WATER POIOTIOM CONTROL 

The history and development of state and local con- 
trols in the area of water pollution Is again not too 
dissimilar from that in the area of air pollution. As 
in the case of air pollution, water pollution control 
by states and localities is "based firmly on the police 

156 

power. Initially the individual tod no realistic 
protection against water pollution beyond the possibi- 
lity of a suit for damages and Injunction against an 
upstream polluter.'^^'^ And even private litigation suf- 
fered from the absence of any generally accepted stan- 
dards of water purity against which to measure the 
degree of pollution. 

Initial steps towards govemrcental control of water 
pollution came in the form of measures to protect 
domestic drinking water supplies^^— as for instance, 
the sanitary regulation, previously referred to, that 
prohibited the placing of one's cesspool too close to 
one's neighbor's well. Other measures of similar nature 
took the form of statutes that made the dumping of offal 
and refuse into the waters a criminal offense. Muni- 
cipalities were often granted extraterritorial powers 
to abate pollution contMiinating municipal water sup- 
plies, and local boards of health were empowered to 
monitor the quality of water used for domestic pur- 
poses. Frequently, however, local success in keep- 
ing water supply pure was oftKi achieved by seeing wastes 
downstream, thereby haimng other localities. 

As pollution became more severe and its threat to the 
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public Interest ‘beoame more apjarent, the need for com- 
prehensive state action was realised. In this second 
evolutionary step, several state agencies were typically- 
given pollution control authority in their respective 
spheres of operation. yj,ere a single agency res 
assigned primary responsibility it was usually the state 
health departmeEt. This assignment reflected the 
public concern of the times which focused almost exclu- 
sively upon the public health aspects of water pollution. 
Sines summarizes the main faults of this period as being; 
(l) inadequate statutory authority, (s) lack of forceful 
administration, (j) inappropriateness of the public 
health dominion, and (4) lack of centralized autho- 
rity. These shortcomings became apparent whenever 
concerted action was required.^® 

The present practice is to create a single state 
agency and to assign to it the authority to make the 
major policy decisions relating to all aspects of water 
quality control. In many states a number of agencies 
with lesser jurisdiction antedated the creation of the 
single dominant state agency. Many states, therefore, 
were faced with the choice of either creating an entirely 
new agency to assume jurisdiction from all existing 
ones, of creating a special statutory coordinating board 
or commission, or of singling out one of the existing 
agencies and granting it dominant powers over all other 
water pollution control agencies in the' state, ito 
example of the first type of agency Is the Texas Water 
Quality Board. Directed by law to "set water quality 
standards for the waters in the state. . .,"^® it in 
effect has achieved aBjor master planning functions In I 
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the water areas for the state as a whole. The board is 
con^josed of seven members, of whom three are appointed 
by the governor and confinned by the Senate; the four 
others are the chief executives of the Texas Water 
Development Board, the health department, the Parks 
Department and the Railroad Commission. Generally, 
the appointed members are community leaders. An 
executive director, who is full-time, operates as 
liaison for the part-time board members and supervises 
the execution of policies through an appointed staff. 
Florida, which had initially entrusted water pollution 
control powers to the Department of Health, ended up 
by creating the Florida Air and Water Pollution Control 
Committee, composed of the governor, the secretary of 
state, the commissioner of agriculture, and two addi- 
tional members appointed by the governor and confirmed 
by the senate. Provision is made for a director 
with qualifications in bio-environmental or sanitary 
engineering. 

The coordinating committee approach is exemplified 
by Oklahoma. There the department of pollution control, 
created in 1968, consists solely of the pollution con- 
trol coordinating board and of any special task forces 
that might be assigned to the department. The pol- 
lution control coordinating board consists of the chief 
administrators of the five enforcement agencies— the 
Oklahoma Water Resources Board, the corporation com- 
mission, the state department of health, the state 
department of agriculture and the state department of 
wildlife conservation. The hoard’s primary function is 
to coordinate the efforts of the various agencies in 
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order to avoid duplication cf effort and to promote 
efficient pollution abatement. The board uas granted 
authority to prescribe water quality criteria, standards 
of water quality and the beneficial uses of the state's 
waters . 

The third approach of vesting control powers in 
existing agencies was adopted In lew York. The Hew 
York Public Health Law gave the water resources com- 
mission the power to classify waters and to adopt 
standards. The enforcement of the program, however, 
was delegated to the State Department of Health. The 
Hater Resources Comnlsslon, though it promulgated 
classifications and standards for the Department of 
Health to enforce, was an independent body nominally 
within the structure of the Conservation Department. 

In April, 1970) Hew York abandoned this structure, 
transferring the functions of the Water Resources Com- 
mission a 2 id the Conservation Department to a newly 
created Department of Environmental Conservation which 
has general standard-setting and enforcement authority 
in environmental matters. 

A number of state water pollution control efforts 
have been criticized on structural grounds— it is said 
that separating standard setting and rule making power: 
from enforcement powers has proved unsatisfactory. 
According to this view, the coordinating committee 
would seem likely to be the least effective form of 
agency since by definition it has coordinating powers 
only and may not enforce directly. Conversely, a 
centralized agency, such as that of Texas, with its 
own staff and extensive enforcement authority, is 
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likely to be far itiore effective. It has been charged, 
for instance, that the reason for the lack of effec- 
tiveness of the old New York law was the absence of 
close coordinaticn and cooperation between the Water 
Resources Commissicffi, the policy maker, and the 
Department of Health, the enforcement agency. 

The implications of separating standard setting and 
rule making fr(^ enforcement responsibilities ought 
to be taken into account ^irtien considering the recent 
trend towards the establishment of coordinating and 
standard setting agencies for environmental controls 
at large. There is evidence that the establishment 
of coordinating agencies, or the separation of policy 
making from enforcement activities is of dubious 
effectiveness even within any one field of pollution 
control, such as water or air pollution. Why, then, 
should there be greater effectiveness expected of a 
state-wide pollution control agency with responsibility 
for policy-making in water poUuticai, air pollution, 
noise pollution, solid waste disposal and all the rest, 
but leaving enforcement responsibilities to specific 
divisions within the overall pollution control 
agency? That is not to say, however, that inter- 
agency coordination is not both desirable and neces- 
sary. It is true, for instance, that water pollution 
problems cut across many lines of interest and require 
many different kinds of technical knowledge. ^”^5 Even 
a unified water polluticm control department may find 
it difficult to administer its program if it does not 
take cognizance of the expertise and interests of 
other agencies. 
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The composition of ¥ater pollution control hoards 
differs from state to state hut, just as in the case 
of air pollution control hoards, follows a number of 
set patterns. TJhen a hoard's function Is primarily 
advisory, the representation of interests on the 
hoard Is likely to he very hroad,^®® although some 
advisory hoards consist wholly of officials of state 
agencies involved In various aspects of water pollu- 
tlon control, serving on the board ^ officio . 

In many instances advisory hoards or boards charged 
with standard setting functions consist of officials 
of enforcement agencies and of persons representing 
interests most directly concerned with the regulation 
of pollution.^®® Ordinarily, when a water pollution 
control body has not only supervisory or standard set- 
ting authority but also exercises enforcement func- 
tions, it is likely to be composed primarily of agency 
offiolals.^®^ The question of whether or not It is 
desirable to Include members of the regulated indus- 
try on a standard setting or rule making body has been 
previously referred to in the context of air pollu- 
tion regulation. It has been suggested in the context 
of water pollution control that the members of the 
regulated industry, who are likely to be the major 
contributors to the pollution that is sought to be 
regulated, should not be given an official position 
in the standard setting agency because their views 
have usually been adequately represented in the le- 
gislature in the oovipse of legislative hearings, 
and by, counsel in board hearings on proposed regu- 
lations. It is likely that in water pollution 
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standard setting agencies, just as in air pollution 
standard setting agencies, the presence of industry 
board members has hindered the regulatory effort by 
at least as much as it has advanced it. ^ 

State agencies differ considerably with respect to 
their jurisdictional scope, and this of coarse has 
considerable implications for the kinds of standards 
and the reach of the r^ulations that they my impose. 
Some state statutes limit agency jurisdiction by 
giving it regulatory control only over specified 

’ by exempting certain waters from regula- 
Other states exempt ground water pollution 
thereby ignoring the integral relation between the 
quality of ground waters and surface waters. The 
more up-to-date and comprehensive statutes generally 
and expressly include waters within the pollution 
control effort. The presence of certain political 
and economic pressures is clearly visible an the face 
of certain of the water pollution control statutes. 
Thus, for example, Pennsylvania makes its act ajpll- 
cable only to sewage and exempts from coverage all 
wastes from coal mines, tannery and municipal sewage 
systems existing at the tine the act was passed. 
Sometimes, too, the regulatory scope of the lav is 
limited by a very narrow definition of the wastes 
capable of creating a conditiai of pollution. 

It is clear that inclusive coverage is not difficult 
to achieve statutorily through a broad grant of 
jurisdiction and a liberal definiticai of activities 
to be regulated. 

State agencies ' powers differ considerably with 
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respect to the kind of vater qjiiality standards they 
may impose. Though on their face modern state vater 
pollution control lavs grant broad powers to the 
control agency, ^91 not all of them grant full povers 
to the agency to set water quality standards across 
the board. Many states that have the pover to 
establish vater quality standards are approaching 
the task in gradual stages. Some states have never 
gotten beyond the promulgation of broad minimal 
standards, vhile other states have not set state- 
vide standards but have proceeded area by area.^^^ 

The Nev York lav and the regulations promulgated 
under it offer a good example of a comprehensive 
program of vater classification and the adoption of 
quality standards. The waters are classified on a 
"best use" basis, which means that the existing or 
potential use requiring the highest degree of 
purity is used to set the standard. Public 
hearings are required in the standard setting process 
Standards of purity are assigned to the various 
rivers and streams based on the following criteria; 

1. Stream characteristics, including size, 
temperature, and drainage area; 

2. Character and use of the surrounding area; 

3 . Existing and potential uses of the stream; and 

4. The extent of present defilement or pollution. 
In order to avoid standards from becoming permanently 
fixed at too low a level of quality, the Mew York Wat 
Resources Commission had the power to repeal, modify, 
or alter standards from time to time. The vater clas 
f ication program in Mew York has been attacked as an 
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agency has been assured— by way of submission of 
plans for certification— of the deYeloper's inten- 
tion to make adequate provision for sewage treatment 
in his development. ^59 

In water pollution control there has been far 
closer correlation between state and local agencies 
than in air pollution control. The reason probably 
lies In the different character of water and air pol- 
lution. In the case of water pollution the problem 
is generally well defined by a river bed which 
touches many municipalities within the state. Con- 
sequently, the failure to conform on the part of one 
municipal agency becomes immediately apparent not 
only to the state agency but to all other municipal 
agencies downstream. The problem of air pollution Is 
far less well defined because air pollution, though 
It may move with prevailing winds, does not move in 
clearly defined channels, and the contribution of 
any one municipality to the total amount of air 
pollution in a region Is not only difficult to 
gauge but also difficult to prevent. Consequently, 
disjunctiveness of effort in the air pollution control 
field Is less likely to become imediately apparent 
than would be a similar disjunotiveness of effort 
in water pollution control. 

SOLID WASTE DISPOSAL 

Other areas of environmental control, such as solid 
waste disposal and noise control are by their nature 
far more local in character, and in each instance the 
federal concern is thus far reflected primarily in 
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grantg-in-ald legislation for research and develop- 
ment and, to a far more limited degree, in federal 
regulations, Solid vaste disposal has teen handled 
thus far by local regulation, generally subject to 
state enabling legislation. The manner in vhich 

solid waste is to be collected, the manner in vhich 
the householder is to store his solid vaste and get 
it ready for collection is generally treated in state 
or local sanitary, health, or housing codes. 

The subsequent disposition of wastes collected by 
municipal sanitation departments or by private garbage 
collectors is also regulated by local ordinances, 
sabject again in most instances to state enabling 
legislation. Thus the proper method for sanitary 
landfills and the required quantity of clean soil 
to bury vaste are regulated by state or local health 
codes. The manner in which wastes may be incine- 
rated, either In a municipal incinerator or in a pri- 
vately operated incinerator, or by burning on the lot, 
is generally subject to state or local air pollution 
control regulations.^^ What Is noteworthy In this 
context is the fact that the relationship of solid 
vaste management to air pollution control or to water 
pollution control is not articulated in any state 
law or regulation—in spite of the fact that some 
jurisdictions have had that connection brought to 
their attention— rather forcefully— as in Kev York, 
where an order to shut down apartment house incinera- 
tors led to a garbage removal crisis. 

The statutory treatment of solid waste disposal is 
also interesting, in that it appears to be concerned to 
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a far greater extent with the economic rather than the 
environmental aspects of the problem. Provisions for 
the issuance of bonds for incinerators and other dis- 
posal systems abound, and special districts for this 
?08 

purpose are sometimes authorized. In large cities, 
considerably more attention Is devoted to the licen- 
sure of private garbage collectors— a sometimes racket- 
ridden Industry— than to the sanitary aspects of waste 
collection and movement. 

On the whole, state lavs relating to solid waste 
disposal exist In their own statutory compartment just 
as does water pollution and air pollution control legis- 
lation. VIhlle some states are beginning to reflect 
the recognition of the interrelationship of different 
aspects of environmental pollution through the estab- 
lishment of coordinating conmittees and agencies of 
various kinds, no effective means appears to have been 
found as yet to reflect the close interrelationship 
of these matters in operative regulations. 

BOISE POIilJTIOH COHTEOL 

The subject of noise regulation is in some respects 
uniq.ue; though there has been some recent federal 
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development in the area, the states and the munici- 
palities have on the whole dealt with quite distinct 
aspects of it. State regulation of noise is essentially 

limited to muffler legislation intended to reduce 
211 

noise produced by motor vehicles, and to regula- 
tions relatgi to induatrial noise for the protection 
of workmen. Aside from these two separate areas, 
the regulation of noise has been largely a local 
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responsibility, and the local regulation involved has 
been of a rather minor kind, namely the establishment 
of miscellaneous prohibitions collected in local codes 
vmder some such beading as “police 02 ?dlnances . " 

Usually these are composed of matters too trivial to 
appear in the state’s general code, and they generally 
concern matters too neglected in modern times to be 
included in. public health law or the like. 

The fact that the states have generally not legis- 
lated against noise and that such local laws as exist 
are largely recompilations of old ordinances, suggests 
that very little attention is presently being paid to 
the problem, and that there is little expectation that 
the local laws will be actively enforced. This point 
is substantiated by looking at the antl-nolse laws in 
a few American cities. In New York City, the relevant 
provision of the Administrative Code prohibits "the 
creation of any unreasonably loud, disturbing, or un- 
necessary noise" or of "noise of such character, Inten- 
sity arid duration as to be detrimental to the life or 
health of any individual. This is followed by a 
list of specific acts that "among others" shall he 
deemed to be violations of the general prohibition. 

Some of these themselves are phrased in terms of 
"loud" or "unnecessary" or "disturbing" noises of 
various kinds. Included, too, are such concrete 
examples as horn blowing, except as a danger signal, 
failure to use a muffler, and construction work 
between 7 p.m. and 6 a.m. on weekdays except by 

special permit. Other ppovisi<ms regulate sound trucks 
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and other amplifying devices used in public. 
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Philadelphia's code of ordinances prohihlts unneces- 
sary noise in the handling of trash cans, and con- 
struction work between 6 p.m. and 6 a.m. It also 
contains special provisions to protect the pulet of 
(hospitals, churches, court houses and schools, and 
prohibits the use of outdoor amplifying devices for 
advertising purposes, unnecessary horn hlowlng and 
"all other loud and unnecessary noises upon or near 
to the streets or other public places in the city," 
and provides for the regulation of street peddlers. ^^5 
Chicago, in addition to some of the more standard 
provisions, provides that "rails, chimneys, and columns 
of iron, steel, and other iiBtal which are being trans- 
ported on the public ways of the city" shall be loaded 
so as to avoid the creation of loud noises. 

What all of these city ordinances lack is a coher- 
ent scheme of noise control. Typically they are col- 
lections of specific prohibitions drafted and enacted 
from time to time by the local legislative body In 
response to some special problem, and not subject to 
revision, review and updating by an administrative 
agency having the requisite expertise to deal with 
noise problems in a consistent fashion. There are, 
however, some notable Imqjroveiiients on the horizon. 
Modern zoning ordinances, especially the I960 Hew Tork 
City Zoning Resolution, deal with industrial noise 
and similar environmental insults, such as vibrations, 
not only by the ordinary zoning technique of requiring 
separation of incompatible uses, hut also by Ingjostng 
specific performance standards for the more frequent 
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lutants. Thus decibel standards for particular zones 
imposed to set pemnissible standards for noise^ 
t as standards for vibrations, smoke, dust and other 
ticulate air pollutants, odor, toxic emissions, 
e and explosive hazards and other onerous environ- 
tal hazards are dealt with in relation to the use of 
ticular zones for designated purposes. A modern 
ing ordinance also can, and should, deal effectively 
h the problem of effective airport zoning. Certain 
illties— such as schools or hospitals— should be 
luded from neighboring zones unless properly sound- 
ofed. Imaginative use of the zoning power can 
teot the airport without placing a complete bar on 
er development in the area. 

it least two building codes, in New York^lS and in 
Jersey, require sound insulation in new buildings 
a condition of a building permit or a certificate of 
upanoy. In addition to requiring adequate sound 
ulation against noise from outside the building or 
m other parts of the building, these codes also pro- 
3 for adequate protection against noise sources from 
bin the huilding itself— l.e., ventilation and heating 
Lpraent, elevators, ducts and other mchinery and 
illties. 

Jnlike earlier municipal noise regulations which 
3 enacted from time to time by municipal legisla- 
es, these never regulatory efforts are not only more 
prehensive but are also the result of technical work 
e by knowledgeable and technically qualified adminis- 
tlve agencies with special competence in the field. 
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The Role of the Federal Government 
m the Enforcement and Administration 
of Environmental Regulations 

Ip-Mle there has been a gradual move towards the con- 
solidation of standard setting responsibilities at 
higher levels of government, the major responsibility 
for seeing that air pollution, water pollution and 
other environmental standards are actually enforced 
rests at the lower level of the governmental hierar^ 

pOA 

ohy. In part, the fact that the responsibility 
for enforcement activities is not centered at the 
federal level reflects the earlier assumption that 
environmental controls are primarily a local responsi- 
bility. In part, too, the primary emphasis on enforce- 
ment powers at the local or state level reflects the 
realistic appreciation that there is local and state 
enforcement machinery— i.e., a staff of inspectors and 
a force of clerical back-up personnel— while there are 
very few federal enforcement officials who are concerned 
with matters of day-to-day enforcement against indivi- 
dual violators of the standards, rules and regulations. 

The consequence of a predominantly local emphasis in 
enforcement is that in air pollution and water pollution 
control, as well as in any number of other areas of 
environmental protection, federal enforcement against 
persons who violate standards is not only infrequent 
but is viewed as a rather extraordinary measure. Thus 
under federal air pollution legislation there were 
virtually no federal enforcement powers prior to the 
Clean Air Act of 1965, which, for the first time, 
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provided for abatement procedures for interstate air 
pollution. The I967 Air Quality Standards Act 
retained these abatement procedures and added one or 
tvo others which clearly and. on tlneir face indicate 
that they, too, were remedies reserved for extra- 
ordinary or extra-hazardous situations. 

As presently constituted, federal law provides for 
federal abatement procedures in four separate situa- 
tions. If solely intrastate air pollution is involved, 
the Administrator of the EPA may take action only if 
requested by the governor of the affected state. But 
he may not proceed if he determines that the effect of 
such pollution is not of such significance as to war- 
rant the exercise of federal jurisdiction. This sec- 
tion is inapplicable to interstate air pollution. 

A second procedure, added in 1967^ authorizes the 
Administrator to seek immediate court action to stop 
emission of pollutants where there is evidence of 
''imminent and substantial endangerment to the health 
of persons" and where state or local authorities have 
failed to act.^^^ The section is intended as a remedy 
for emergency situations only, and the Congressional 
intent embodied In the House Report that accompanied 
the legislation was clearly to make the remedy inap- 
plicable as a continuing control for chronic or 
generally recurring prohlems of less than calamitous 
nature. Local authorities do not have the power 
to require the Administrator to act under this section. 
The -Congressional intent regarding the section was 
clearly to have it used only in such extraordinary 
situations as, for e^rample, the incidents in Donora, 
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Pennsylvania in 19^, in Nev York City in 1953^ 
such incidents as the London killer smogs of 1952 and 

1962.226 

A third procedure is provided for if the inter- 
state air pollution occurs in an air quality control 
region with established air quality standards . 227 
Federal enforcement is authorized only if the Secre- 
tary finds that air quality has fallen below the 
prescribed standaids, and that the state itself has 
failed to take reasonable action to implement and 
enforce the applicable standards . 228 uhlle the 
Administrator may act on the basis of the complaint 
from one of the states affected, he is not required 
to act on the basis of such a state complaint, and 
It is up to him to determine whether the state com- 
plained of has or has not taken "reasonable action" 
to bring about abatement. First provided In the Air 
Quality Act of 1967 , the procedure was never invoked 
by the Secretary of HEW and has not as yet been used 
by the Administrator. 

Finally, the fourth procedure which may bring the 
federal government Into an active enforcement role 
is that which was initially provided by Section 105 
of the Clean Air Act of I 965 . The procedure is appli- 
cable only in instances of Interstate air pollution 
where the source of the pollution is in one state and 
the adverse effect in another. The Mmlnlstrator is 
required to call a conference whenever requested to do 
so by the governor or by a state air pollution control 
agency of one of the states affected, or with their oon- 
oorrenoe, by a municipality, if there is evidence of 
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air pollution "'which is alleged to endanger the health 
or welfare of persons in a state other than that in 
which the discharge originate(s)."^^ The Mministrator 
is also free to call a conference on interstate air 
pollution on his own initiative after consultation with 
the officials of the affected states. It is note- 
worthy that this is Idle only instance under the law in 
which a state or municipality can require the iidMnis- 
trator to act. However, an individual citizen cannot 
require him to act under this or any other federal 
enforcement provision. 

l&en a conference is called by the AiEiinistrator, 
the interstate, state and local agencies involved jar- 
ticipate in it, and an appointee of the Administrator 
presides. The person responsible for the discharge 
may be invited by one of the member agencies, but there 
is no legal requirement that he attend the conference, 
aid it has been held that due process does not require 
his presence since the conference is neither rule-ns-king 
nor adjudicative. The conference iieets on thirty 
days ’ notice accompanied by a preliminary report made 
by HEl'f. Advance notice is also given to the public by 
publication on at least three different days in a 
newspaper of general circulatian in the area.^^^ The 
conference itself is infoinal and does not have the 
character of an administrative hearing. Following 
the conference, prepares and distributes a sunnary 
of the conference discussions, and the Administrator 
my recommend necessary rensdial action. The law 
provides that the polluter most be allowed six months 
to take the remedial actioi^ recommnded. If six 
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months later the Administrator is dissatisfied with the 
progress made, he may call a formal puhlic hearing 
before a hearing board of five or more persons ap- 
pointed by him. Each of the states affected may choose 
one member, and each federal department which the 
Administrator determines has a special interest in the 
matter may choose one member. One member must be a 
representative of an appropriate interstate air pol- 
lution control ag^cy, and a majority of the members 
must be persons other than officers or employees of 
HEW. The appointment of a formal hearing board is 
entirely at the discretion of the Administrator, ^^5 
and the complaining state or municipality has no role 
in the initiation of this step. All interested persons 
must be given an opportunity to present evidence at 
the hearing, and the board makes recc«mnendations for 
affirmative action to abate the pollution on the basis 
of the evidence presented. The findings and recom- 
mendations of the board are forwarded by the Adminis- 
trator to the alleged violator and to the agencies 
involved, together with a notice specifying a reason- 
able time of not less than six months for compliance. 
Neither the board nor the Administrator has been 
granted authority to issue a biraiing order following 
the hearing, and the Administrator is not authorized 
to impose any sanctions for the violator's failure to 
comply with the directives of the conference. It has 
been held that, though more formal in character, the 
hearing is not adjudicative and the alleged violator 
cannot obtain a judicial review at this stage for he 
has not as yet been subjected to any legally binding 
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order. If the alleged violator,, hoveverj falls to 
comply ¥ith the hearing board’s directions within the 
time set for such compliance, the Administrator may 
then ask the Attorney General to file suit in the 
federal district court to secure abatement. ^38 
is the first and only instance in the lengthy procedure 
that a sanction has been provided for failure to com- 
ply. However, the conq)laining state or municipality 
cannot require the Administrator to take this step. 
Whether or not the Administrator decides to ask the 
Attorney General to file suit is again left entirely 
to his own discretion. When suit is brought, the 
court may receive any transcript of the proceedings 
before the board and a copy of the board’s recommenda- 
tions, along with any other evidence which the court 
deems proper.^^^ ^he board's findings and recommenda- 
tions will not be received as evidence to prove any 
facts recounted in them, but will be evidence only as 
to what the public interest and the equities of the 
case may require. Both the government and the defendant 
have an opportunity to produce additional evidence. 

The court considers all pertinent factual end legal 
issues ^ novo and in making its determination, 

The court, giving due consideration to the prac- 
ticability of coitg>lylng with such standards as may 
be applicable and to the physical .and economic 
feasibility of securing abatement of any pollution 
proved, shall have jurisdiction to enter such judg- 
ment, and orders enforcing such judgment, as the 
public interest and the equities of the case may 
require. 241 

Although this procedure has been available since the 
enactment of the Clean Air Act of 1965 , its effectiveness 
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has been minimal. It is moat cumhersome and slow, 
and In the past seven years it has been Invoked in 
only nine interstate areas. In only one instance, 
moreover, has the case gone beyond the conference 
recommendation stage, l.e., beyond the very first 
formal step. That case involved the Bishop Process- 
ing Company of Bishop, Maryland, which was charged 
with emitting such vile odors from its chicken offal 
processing plant as to endanger the health and wel- 
fare of persons in Selbyville, Delaware, two miles 
distant. In that case, administrative proceedings 
were Initiated by a request from the Delaware State 
Air Pollution Authority which, with the state of 
Maryland, had been engaged in futile efforts since 
1959 to induce Bishop to abate its pollution. A 
foimal hearing was subsequently held in May of 1967 
after the company had failed to make satisfactory 
abatement efforts. The company was directed, fol- 
lowing the hearing, to abate the pollution by 
December, 1967. On July 28 , 1968, some two and a 
half years after the proceedings had begun, the 
district court in Maryland denied the oomjBny's 
motion to dismiss the government's suit seeking 
abatement. In the fall of 1968 the Bishop Company 
agreed to a settlement requiring it to cease opera- 
tions upon the filing of an affidavit by the Delaware 
¥ater and Air Resources Commission, stating that the 
company was causing air pollution in Delaware. The 
affidavit was not filed until Jferch of I969. In 
September an order was issued directing the comirany 
to cease operations. The order was, however, stayed 
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during Bishop's appeals to the Court of Appeals 
and Supreme Court and did not become final until 
spring of I97O— five years after the inception of 
the federal procedure and eleven years after the 
state governments first became concerned with the 
situation. 

The range of federal enforcement powers under 
federal water pollution control legislation, as 
amended by the Clean Water Restoration Act of 1966, 
is similar to— and appears to have been copied from 
—that in the air pollution area. The bases for 
federal intervention, closely paralleling those in 
air pollution, are; (1) pollution of interstate and 
navigable waters in or adjacent to any state or 
states that endangers the health or welfare of any 
persons, (2) a governor's request for federal inter- 
vention when pollution in one state affects the 
health or welfare of persons in another, "unless 
the effect of such pollution on the legitimate 
uses of the waters... is not of sufficient signi- 
ficance to warrant federal jurisdiction. In 
addition, action may also be instituted when the 
Administrator of the EPA has reason to believe 
that pollution in interstate or navigable waters 
creates substantial economic injury resulting from 
inability to market shellfish or shellfish products 
in interstate conroerce, and, finally, whenever the 
Administrator has reason to believe that pollution 
of interstate or navigable waters endangers the 
health or welfare of persons in a foreign country 
and the Secretary of State has requested him to abate 
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SQch pollution. ^^5 5^10 procedure consists of three 
stages. First, a conference with participation by- 
state and Interstate agencies and the alleged pol- 
luters, followed by recommendation by the Federal 
¥ater Pollution Control Mmlnlstratlon to the 
state agency to take action within a period of not 
less than six months. Second, a formal hearing 
before, a board appointed by the Mmlnlstrator, 
and, after such hearing, again a direction that 
abatement measures be taken within a reasonable 
time of not less than six months. Finally, a dis- 
cretionary request by the Administrator to the 
Attorney General to bring suit for an injunction 

PIIq 

on behalf of the United States. Sone 43 infor- 
mal conferences were held through 1968; only four 
continued to the hearing stage. Of these, only 
a single case was taken to court. Another 
provision allows compliance action by the Attorney 
General upon I80 days' notice to the polluter; no 
court action has as yet been taken under it.^^'^®' 

Both in air and viater pollution enforcement, 
the federal goverraaent relies priisarily on informal 
negotiations rather than on hard enforcement, for 
it is clear that the established enforcement devices 
do not meet the need for the swift and decisive 
action that may be necessary. Hence federal enforce- 
ment under both the air and water pollution control 
acts is only as effective as informal procedures 
prior to court action can make it. This is well in 
line with long accepted principles of public health 
conpliance techniques which rely primarily on 
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education and on negotiated cooperative measures. 

It is clear^ however^ that these measures are not 
designed to gain compliance from a hard-core violator 
who sees no Immediate reason for prompt compliance 
when it is costly and burdensome. Under both the fe- 
deral air and water pollution control acts such a 
violator knows that he has two to three years from 
the time when the federal government commences its 
laborious proceedings until he may actually be com- 
pelled to take abatement measures. There is virtually 
no incentive for him to take earlier action, because 
neither the Air Quality Standards Act nor the Clean 
Water Restoration Act penalizes his delay— no fines 
or other sanctions are provided for dilatory action. 

Oddly enough, it is older and far less sophistica- 
ted federal legislation that provides more ijnmediate 
sanctions in the field of water pollution. Although 
the Rivers and Harbors Act of 1899 vas not initially 
intended as a water pollution control measure, it has 
been increasingly used for this purpose through re- 
peated interpretation and reinterpretation, a4:id, 
although penalties under it are not very substantial, 
the Act does provide a far more immaiiate method of 
getting at industries that pollute navigable rivers 
and harbors and for criminal prosecution and maximum 
penalties of $2,500.00.^5® Recent federal enforcement 
activity, much of which has gleaned headlines con- 
siderably beyond its iuportance ^5^ has been based on 
Rivers and Harbors Act prosecutions which, though not 
a major deterrent to violators, provides a mechanism 
for prompt, direct action. 
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Of special note are efforts in areas of enforcement 
In which the federal government has asserted its pre- 
emptive interest. These areas are, notably, the area 
of automotive pollution by new oars and airport noise 
pollution. 

Title II of the Air Quality Act of I 967 directed the 
Secretary of HE¥ to set national standards for emis- 
sions from new motor vehicles. Once such emission 
standards have been set, no mamfaotLirer may produce 
for sale or for rental any vehicle which does not meet 
the standards. The law provides that the courts may 
by Injunction stop any manufacturer from distributing 
motor vehicles which do not meet the federal emission 
standards and provides a fine of up to |1000 per 
vehicle that exceeds the standards of emission. ^52 
The responsibilities of the Secretary have been trans- 
ferred to the Administrator of the EPA.^® 

In spite of the law's apparent stringency, the 
present regulations fail to control the field effec- 
tively. First, the coverage of emission standards is 
less than coiigjlete. The Act applies to manufacturers 
that Inport vehicles into the United States, but 
vehicles imported for purposes other than sale or 
resale are not covered. This leaves uncovered the 
thousands of cars imported by individuals from abroad 
for their own personal use. Second, the method of 
seeking compliance with automotive emission standards 
for new vehicles does not assure that vehicles coming 
off the assembly line in fact meet national emission 
standards. Under § 2 of the Air Quality Standards Act, 
any automobile manufacturer may request the national 
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Air Pollution Control itoinistration to deterniine wheth- 
er a particular new motor vehicle or new motor vehicle 
engine meets the applicable emission standards. If 
the test vehicle meets the standards, the Secretary of 
HEW must issue a certificate of conformity for a period 
of not less than one year. Ihereapon any nev: motor 
vehicle or engine which "is in all material respects 
substantially the same construction as the test vehicle 
or engine for which a certificate has been issued, "^55 
is considered to have met the applicable emission 
standards. In consequence the thousand-dollar penalty 
per non- complying vehicle is totally meaningless, 
because a manufacturer whose prototype model has been 
certified is immune from the penalty, regardless of 
whether subsequent automobiles of the sane model coming 
off the assembly line meet the emission standards in 
actual operation on the road. The evidence is clear 
that many of the automobiles that roll off the assem- 
bly line indeed do not perform as veil as the certified 
prototype. It is also evident that emission control 
devices become less effective the longer the car stays 
on the road, so that by the time a vehicle has been 
driven for more than 20,000 miles, its emission con- 
trol devices have generally lost most of their effec- 
tiveness. ^57 ifiius, the Inadequacy of enforcement of 
federal automotive emission standards appears clear. 
Moreover, they have exerted, through preemption, an 
inhibiting effect on state developiKnts, (with the 
exception of California, whose standards antedate 
the federal ones}.^^ Since the federal government 
does not purport to exercise any control over older 
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vehicles, that area of enforcement has been relegated 
to the states to cope vith as best they can under 
their various motor vehicle inspection lavs. 

Federal regulations with respect to aircraft noise 
appear to be preemptive in intent.^® While both the 
courts and the Federal Aviation Administration have 
asserted that operators of airports have the ultimate 
right to decide vhich aircraft can or cannot use their 
facilities as long as their judgment is not dlsoriinl- 
natory, whatever decisional lav there is seems to hold 
that local governments may not pass airport noise 
regulations or ordinances more stringent than the 
standards adopted by the PM— though they may promul- 
gate such standards in their proprietary capacity as 
airport operator.^®® Thus, although there has been 
considerable dissatisfaction vdth the federal aircraft 
noise standards, municipalities have been severely 
handicapped in defending their inhabitants against 
excessive noise from aircraft In interstate ooimeroe. 
The suggestion is readily at hand that preemptive 
federal standards, both for automotive emissions and 
aircraft noise, are as much designed to protect the 
particular Industries affected against more stringent 
controls hy the states and municipalities as they 
are to protect the public.®®^ This point may gain 
in force in light of recent federal participation 
in the development of the supersonic transport plane, 
for the regulation of sonic booms, it seems, is also 
a federal monopoly under the same legislation that 
authorizes FM regulation of aircraft noise.®® 
Another example— which has since been resolved— is 
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that of federal preeinption under the Atomic Energy Act 
of 19^6, Under that Act the federal government exer- 
cised broad and apparently vholly Tjreesrotive jurisdic- 
tion over all nuclear plants. The federal intent vas, 
of course, to regulate all aspects of a nuclear instal- 
lation in which there was a clear federal interest in 
the development of nuclear energy ai^ in safeguarding 
a secret technology. A nuclear installation, however, 
also has ordinary hollers and a cafeteria and wash- 
rooms for its employees, as well as elevators in its 
office buildings. In the early days of the reactor 
industry, city boiler inspectors, city health inspec- 
tors, city elevator inspectors were refused access, 
on the alleged grounds that the plant as a whole was 
under federal regulation and that any regulatory 
effort by any other government was entirely outlawed. 
Clearly this had not been the federal intent, because 
the federal Interest extended only to matters having 
a direct relationship to nuclear developent. The 
federal legislation had not been intentionally de- 
signed to prevent normal city and state Inspections 
of sanitary and safety features of nuclear installations 
that had no particular direct or Indirect bearing on 
the nuclear installation itself. In spite of this, 
it was years before the issues were fully resolved 
in the course of the general revision of the Atomic 
Energy Act. ^^5 revision, of course, went far 
beyond the sinrole matter of permitting state and local 
health and safety inspectors to carry out their duties 
in parts of the installation that were not directly 
connected with nuclear development. Indeed, the 
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1959 revision of the Atomic Energy Act provides the 
basis for federal-state cooperation in the field. 

The role each state is to play in the partnership is 
to be fixed under the lav by a formal agreement 
entered into between the state and the Atomic Energy 
Commisslonj and the precise range of state regulation 
is subject to that agreement. Although atomic 
energy legislation is no longer fully preemptive, the 
states clearly play the role of junior partners. 

Difficulties created by partial federal preemption 
of a field are demonstrated too by the current state 
of the lav with respect to the control of jet plane 
noise. The federal regulations set by EAA are pre- 
emptive in that no state or local government may set 
higher standards than the standaids established by the 
federal agency. On the other hand, the federal agency 
has repeatedly stated that its regulations provide a 
minimum requirement only and that the proprietors and 
operators of airports throughout the nation are free 
to set standards of their o«n— i.e., each airport may 
decide that it will not permit its facilities to be 
used by planes that exceed a noise level set by that 
airport even though the level set by the airport 
Itself may be higher than that set by FAA.^^'^ In 
actual fact the purported permission to airports to 
set standards of their own is wholly illusory because, 
as a practical matter, airport operators cannot 
enforce higher standards. In this instance the 
federal standard is entirely more preemptive than it 
purports to be. The assertion that it is not wholly 
preemptive serves the purpose of the federal regulatory 
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agency, however, "because whenever the federal standard 
comes under attack, the agency can respond that the 
local airport is free to require more stringent com- 
pliance if it wants to do so. Here, too, federal pre- 
emption has created a no-man's land in which there is 
federal abstention from standard-setting vrithout any 
concomitant grant of power to the state or municipality 
to take up the slack. 

The Roles of the States and Mmkipalities 
in the Enforcement and Administration 
of Environmental Regulations 
AIR POLLUTIOK CONTROL 

Regulations to control environmental pollution are 
generally enforced on the state or local level, if they 
are enforced at all. "Whether particular enforcement 
efforts are the responsibility of a state agency or local 
agencies depends on the state's administrative or struc- 
tural arrangements. In most states the agency primarily 
responsible for environmental controls is still the 
state health department. State health departments 
differ from state to state with respect to the degree 
of centralization and the degree of their interrelation 
with local health agencies. In son© states the depart- 
ment operates primarily as a standard setting or rule 
making agency which may have advisory and other "staff" 
functions for the state as a whole, but -which takes 
little or no "line" responsibility for the activities 
of individual municipal or county health departments. 

In many instances the supervision by the state health 
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agency of the activities of local or municipal health 
agencies is minimal indeed. The state health depart- 
ment does not supervise the day-to-day operations of 
local or municipal agencies, and may be called in 
only to take steps when some major failure on the part 
of municipal or local health agencies has occurred. ^^5 
In other states the responsibility for enforcement of 
health laws and regulations is much more centralized 
in the state health department, mth county and muni- 
cipal health agencies directly responsible for their 
routine performance, and accountable to the state 
health agency for all of their programs.®'^® In those 
Instances a true "line” relationship exists between 
the local or municipal health agency and the state 
health department. A variety of more or less inter- 
mediate patterns exists, but in almost every instance 
the primary responsibility for standard setting and 
rule making is in the state health agency, and the 
actual enforcement function is lodged lower down In 
the hierarchy— whether or not the local agencies are 
directly responsible to the state agency or operate 
more or less independently from it. 

The relationship of state health departments to 
county and municipal health departmens is further af- 
fected by a variety of legal relationships dependent 
on the state constitution and on legislation that 
defines the relationship of counties and municipali- 
ties to the state generally. In many states, for 
instance, incorporated municipalities, such as villages 
and cities, will have health departments of their own, 
and in addition there will be a county health depart- 
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ment which may or may not he an administrative branch 
of the state health department. This county health 
department will commonly have jurisdiction to operate 
within the unincorporated areas of the county, but 
each of the cities and villages will be free to regu- 
late its own affairs, consistent, however, with 
whatever standards the state health agency may have 
prescribed for the state as a whole. Moreover, the 
extent to which health departments in incorporated 
municipalities, such as villages and cities, may 
manage their own affairs may depend to a considerable 
extent on the degree of home rule granted to such 
municipalities, either by state constitution or 
general municlial legislation, or by their own indi- 
vidual charters. In terms of air pollution legisla- 
tion, for instance, this means that there is liicely to 
be a statewide air pollution control code^”^^ to meet 
the requirements of the 1967 Air Quality Standards Act 
for the air quality regions federally determined for 
that state. This statewide air pollution control act 
and the state code adopted pursuant to it indubitably 
set the m i nimum Standard for the entire state. These 
standards are probably the mlj standards applicable 
to the unincorporated areas within the state. Addi- 
tional requirements may have been set by a county 
air pollution control agency, and these standards, 
though consistent with the state code, may be higher 

27'5 

for the county as a whole. The county standards, 
depending on some of the factors previously mentioned, 
may apply to the entire county or merely to its un- 
incorporated areas--or it may apply to all of the 
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unincorporated areas in the county and to such of the 
incorporated areas, i.e., villages and cities, that 
have not adopted air pollution control codes of their 
own. Any major village or city, however, particularly 
if it has a substantial amount of industry, is likely 
to have an air pollution control code of its own which 
will have to he consistent with the county code, if 
any, and certainly with the state code. It nay be more 
stringent than either one of them, particularly if it 
can be shown that the municipality has special problems 
of pollution caused by particular topographical or 
industrial features that are not shared by the rest of 
the county or state. 

The question raised by this array of overlapping, 
albeit supposedly consistent, codes Is which agency 
enforces any one air pollution control code. As a rule 
of thumb it may be stated that each municipality or 
other jurisdictional entity enforces its own code, 
without much regard to the code of the next higher 
jurisdiction in the hierarchy. ^'^5 Each municipal air 
pollution control agency has a staff of air pollution 
inspectors and some monitoring or other surveillance 
equipment of its own, and each of these staffs and the! 
equipment are used for the purpose of cutting down on 
emissions from within the jurisdiction so as to 
accomplish compliance with that jurisdiction's code. 
Hone of the municipalities have extraterritorial 
powers, and in practice, each jurisdiction can abate 
only the emissions emanating from sources of pollution 
within its own borders. Thus the air pollution 
inspector is stopped absolutely in his enforcement 
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efforts by the local boundary line. If City A has the 
most advanced air pollution control code but receives 
most of its pollution from industrial sources in City B 
located ¥ithin the same county, the air pollution con- 
trol inspectors of City A cemnot enter City B to serve 
a violation notice on the industrial pollution source 
in B. Only the air pollution control inspectors in 
City B can do If the irein consequence of 

emissions in B is pollution fallout in A, and if the 
source in B is a major employer of B's population, 
enforcement may not be overly zealous. There is also 
a question in many states whether the air pollution 
control inspector of the county in which both A and B 
are located can go into either of the cities to serve 
a violation notice because he, in turn, may be limited 
by provisions of lav that grant enforcement powers 
within their own boundaries to incorporated munici- 
palities. "While air pollution is no respecter of 
jurisdictional boundaries, air pollution control 
agencies are; by reason of the law under which they 
operate. The consequence of jurisdictional limits on 
enforcement has frequently been to render helpless 
municipalities which themselves produce few emissions 
but which, by reason of topography or prevailing 
winds, receive all or most of the fallout from 
neighboring municipalities. There are even a number 
of instances on record when inventive owners of 
manufacturing establishments combined to incorporate 
industrial enclaves as cities or villages, as a 
defensive measure against the imposition of pollution 
controls. Thus a highly industrial area with a 
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daytime working population of several thousand persons 
and a nighttime population limited to a few watchmen 
may effectively eliminate the possihlllty of having 
environmental pollution controls enforced against them. 
All of the surrounding residential communities may 
enact the most sophisticated air pollution control 
ordinances, hut since the source of emissions is in 
another incorporated area, the residential communi- 
ty's air pollution control codes will have little 
effect, because its air pollution control agency has 
no jurisdiction to enter the incorporated industrial 
area for purposes of enforcement. The only possibility 
to secure adequate enforcement under such circumstan- 
ces is to grant enforcement powers for county and state 
agencies even within the incorporated areas. In the 
past, however, enforcement staffs have been lodged 
at the local level and in many states where the struc- 
ture of health departments depended on local enforce- 
ment efforts, there was no effective enforcement staff 
on the state or county level. These structural ■ 
hindrances to effective environmental controls are not 
the result of willful obtuseness on the part of state 
or local officials. When the business of health de- 
partments consisted primarily of epidemiologic controls 
or of controls of food establishments, eating places, 
barber shops, swimming pools, etc., the kind of division 
of labor between state, county and local departments 
involved here made good sense and was appropriate to 
the problems for which it was designed. It is only the 
realization that environmental problems have spread 
beyond narrow jurisdictional boundaries and affect 
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incorporated and unincorporated areas alike that makes 
much of the traditional governmental machinery for 
public health enforcement archaic and inappropriate 
for the uses to which it must be put. 

WAITER POmJTIOW CONTROL 

A somewhat different pattern of enforcement is 
encountered in the field of water pollution control. 

The municipalities generally are in charge of enforcing 
certain aspects of the purity of the water supply— i.e., 
it is generally the municipality's job, either under 
appropriate health code regulations or under subdivi- 
sion ordinances, to see to it that necessary septic 
tanks and private sewage disposal systems are built and 
that they are built in a manner that will prevent pol- 
lution of well water and other sources of water sup- 
ply. Kormally, non-compliance is punishable as a 
misdemeanor, and usually the construction of a pri- 
vate sewage disposal system requires a permit from the 
local health agency with the frequent requirement that 
the system not be covered up or buried before a sani- 
tary inspector has h^ an opportunity of checking 
In addition, the municipality generally is in charge of 
enforcement against malfunctioning private sewage 

disposal systems and usually hae the power of summary 
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abatement if these systems develop into nuisances. 

The municipality may have a requirement, too, that as 
soon as public sewers become available, the householder 
is under an obligation to connect his own facilities to 
the public sewer, paying whatever special assessments 
there may be for that service, ^85 in, some instances, 

125 


GRAD 


SOLID WASTE DISPOSAL 

With respect to solid waste disposal, enforcement 
Is an entirely local matter. As has been pointed out 
previously, many states have extensive legislation 
dealing with the municipality's obligation to collect 
wastes and to dispose of them either by incineration or 
by sanitary landfill methods. Almost all municipali- 
ties have detailed regulations with respect to place- 
ment of wastes outside the home for collection and 
many of them go into significant detail with respect 
to the kind of containers that are permissible, 
where they may he placed and how soon they must be 
taken In after trash and other wastes have been 
picked up.^°^ ?lolations of such laws and regula- 
tions are generally treated as minor misdemeanors, 
and the fines imposed are likely to be very low.^®^ 
Sanitary landfills, however, may be subject to a 
system of licensure in some jurisdictions. A num- 
ber of municipalities have enacted some special 
legislation or regulations to deal with the ever- 
increasing problem of the thousands of old automobiles 
that are junked or abandoned at the roadside. 3® 
Generally the trend of such legislation or regulation 
is to provide both penalties for unlawful abandonment 
of old cars and a service program to make it easier 
to leave old oars for sanitation department pick- 
up Instead of abandoning them to become an eyesore 
and a possible hazard. Again, the responsibility for 
enforcement is generally that of the municipality, 
which is handicapped in applying the criminal sanc- 
tions because the ownership of abandoned cars is 
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usuGlly very difficult to trace after the license 
plates have been resnovefd.^^ 


K0I5E POLUJTION COiiTROL 

Enforcer.ent of noise control, traditionally a matter 
of local concern, generally involves police prosecution, 
vith minor criminal penalties. The states, however, 
have long exercised jurisdiction over industrial noise 
through their industrial cedes administered by the 
state labor department. Criminal penalties for viola- 
tions, as veil as cense and desist orders end injunc- 
tive relief are commonly available; administrative 
procedures before the state labor departm.ent usually 
precede prosecutive nnd other judicial remedies. 

With the greater concern for automobile noise, state 
muffler legislation has become almost universal, end 
violations are comnonly punishable as misdemeanors. 5^9 
In addition, such legislation is also enforced througli 
state miotor vehicle inspection lavs. *^^9 

R^DI/iTIOH COKTROIS 

A particularly diversified pattern of state and local 
enforcement is encountered in the area of radiation 
pollution. Although radiation standards are primarily 
set at the federal level— and even in instances where 
they may be set at the state or local level they will 
commonly follov the federal pattern— the enforcement of 
radiation protection standards is presently dispersed 
among a variety of federal, state and local agencies. 

The enforcement of standards, both within reactor 
installations and outside of such installations, 
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is entirely subject to Bivlronmental Protection 
Agency supervision, as successor, under the 1970 
Reorganization Act, to the Atomic Energy Commission. 
The disposal and storage of atomic wastes, however, 
remains an AEG responsibility.^^! As previously 
indicated, however, under the 1959 amendments to the 
Atomic Energy Act, the states were invited to make 
agreements with the Atomic Energy Commission to 
arrange for the assumption of responsibilities for 
the development of nuclear power and particularly 
for radiation safety within the state. State 
regulations and state involvement in the enforce- 
ment of radiation protection measures vary con- 
siderably In scope and detail. There are a few 
states that have no legislation on the subject at 
all,^!? but most have at least a provision requiring 
nuclear materials to be registered. A number of 
states have rather elaborate registration and licens- 
ing provisions^!? and some share regulatory burdens 
with municipal governments within the state. ^!® One 
of the most sophisticated systems is that of the 
State of New York which will he used to illustrate 
the various interests and agency involvements that 
may be encountered in this rather complicated field. 

Both the State and the City of New York have 
comprehensive radiation protection codes to protect 
against overexposure to ionizing radiation, whether 
from Isotopes or from X-ray machinery. Tne state 
code is a part of the State Sanitary Code promulgated 
by the State Public Health Council pursuant to the 
State Public Health Law.5!^ It applies throughout the 
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state except in New York City. The City's radiation 
code is part of the New York City Health Code, pro- 
mulgated hy the City Board of Health, under the Nev 
York City Gharter.^^® Both codes contain elaborate 
administrative provisions for permits for holders of 
certain radioactive materials, and for the registra- 
tion of the materials themselves. Both codes, more- 
over, prohibit the use of X-ray equipment by persons 
who are not licensed in the healing arts, or persons 
under their supervision. The sale or rental of X-ray 
equipment to persons not authorized to use it is also 
prohibited. The State Public Health I^w itself, in 
fact, regulates the practice of X-ray technology.^^^ 

Both the State Sanitary Code and the New York City 
Health Code expressly limit themselves to the regula- 
tion of emissions of radiation not otherwise regulated 
by the Atomic Energy Commission, or by the State 
Industrial Code. The federal government retains 
exclusive power over emissions from nuclear reactors, 
and the disposal of radioactive wastes. The 
State labor Department, under the Industrial Code, 
regulates the use of radioactive substances and equip- 
ment in its industrial applications.^^^ Again, a 
detailed administrative permit and regulation require- 
ments are provided for. In addition to administrative 
remedies of permit revocation, hearings and cease and 
desist orders, violations of each of the respective 
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codes are also punishable as misdemeanors. 

The New York City Health Code also regulates the 
transportation of radioactive materials within the 
City.^^^ Shipments of nuclear materials are under 
129 



C»AD 


the jurisdiction of the Atomic Biergy Coimlssion, 
but as a matter of comity the Commission provides 
the City with reports of all of its major movements 
of such materials within and through the Clty.?^^ 

While the State and City radiation codes do not 
contain any such express provision, because reactor 
uses are regulated by the Atomic Energy Commission 
while industrial uses are controlled by the State 
labor Department, the enforcement and regulatory 
activities of the state and city health departments 
are primarily concerned with medical uses of 
ionizing radiation. 

Intergovernmental Cooperation— the Use of 
Interstate Compacts 

There has been relatively little Intergovernmental 
cooperation in the area of environmental regulation 
or enforcement. In the main the intergovernmental 
cooperation has involved cooperation imposed from the 
top down, rather than among governments at the same 
level. In a sense one may view the arrangements under 
the 1967 Air Quality Standards Act and in the I966 
Water Restoration Act as examples of intergovernmental 
cooperation, because in both Instances the federal 
government sets requirements and requests the states 
to meet them, beeping in reserve the federal power to 
Impose standards if the particular states involved do 
not undertake to do so on their own. 5®5 go, too, the 
various grant-in-aid arrangements for the construction 
and maintenance of sewage treatment plants and water 
purification installations are Instances of intergovem- 
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mental cooperation, in that the federal government 
and the states or the localities cooperate in their 
establishment. Another instance of intergcvern- 
mental cooperation can he discerned in the field of 
atomic energy where the states and localities have 
taken over some aspects of radiation safety control 
under contractual arrangements.^^'^ What is true of 
all these apparent instances of cooperation is that 
they are not freely entered into by all of the jar- 
ticipants. In every instance the cooperation is 
either enforced by the federal government, or, in the 
case of arrangements under grants-'in-aid, operates 
on the terms set by federal law or regulation. There 
are, to be sure, some instances of interlocal coop- 
eration, particularly in the area of water management 
and sewage disposal. In those areas a number of 
states have authorised the establishment of water 
districts or sewage districts which exceed the ter- 
ritorial limitations of any one of the localities 
within them.^^^ Such water or sewage districts are 
generally regarded as municipal corporations estab- 
lished for a specia.1 purposej they normally assume 
some of the powers of the local governments included 
within them and may have limited taxing or other 
revenue wvers in order to carry out their assigned 
tasks.™ Koniially, however, arrangements for such 
special purpose authorities or districts are made 
cooperatively after voter approval by the different 
localities and governments involved. The munici- 
palities located within such a district generally 
cede or delegate to the district the particular 
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municipal povers Involved or at least abstain from exei 
oising those powers after the special-purpose district 
becomes operative. 

In the conservation field, too, special authorities 
or park districts have been created in a number of 
states, again exercising powers for conservation and 
recreation purposes that would otherwise be exercised 
by the municipalities affected.??^ However, in the 
Instance of such recreation, park or conservation 
facilities, the establishment of the agency is normallj 
the result of state action and not the result of co- 
operative planning on the part of the municipalities 
or local governments involved. 

Over the years a number of schemes have been pro- 
posed to provide a framework for cooperation of the 
numerous municipal governments that usually conpose 
the total area of a metropolitan region^^ These 
schemes, intended to provide for more effective metro- 
politan planning and to cut down on the inefficiencies 
and overlaps of governmental efforts within metropoli- 
tan regions, are not primarily designed for coopera- 
tive arrangements to regulate environmental pollution, 
but since a substantial part of the business of govern- 
ment in metropolitan areas is concerned with the en- 
vironment, they would have an obvious impact on 
environmental controls. Particularly schemes such as 
annexation of unincorporated areas abutting on the 
central city, city-county consolidation or metropolitan 
combinations of government would have an obvious 
imjact on the enforcement of air pollution, water 
pollution, noise and other environmental regulations, 
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and on the rendition of services to improve the city 
environiaent. The history of these devices has been 
most disappointing, and few metropolitan areas in the 
country can point to successful forms of metropolitan 
government combinations. One which tas been recur- 
rently advocated is that of the formation of a metro- 
politan government council with representatives from 
all of the local governments that make up the metro- 
politan region represented. Such a netropolitan 
government council serves essentially as an organiza- 
tion for liaison, coordination, mutual information 
and advice, It has proved to be acceptable to a 
number of metropolitan areas siii5)ly because it is 
entirely advisory and makes and enforces no deci- 
sions. Its uses in connection with, the managa- 
nient of environmental pollution are difficult to 
document, though it is clear that such a council 
could serve as a ready forum, for instance, to bring 
to the attention of the representative of each 
municipality in the region that its air pollution 
smisaions were causing a problem in another munici- 
pality within the same metropolitan area. Whether 
or not this will ultimately help to resolve the 
problem is a different question. On the whole, 
experience with advisory and coordinating bodies 
that are free to inform but have no power to decide 
or enforce has not been very impressive. 

Perhaps the only device for intergovernmental co- 
operation which has had some experience behind it and 
has Some possible "^ea before it, is the interstate 
compact. Originating during colonial times as a 
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device to settle boundary disputes, the Interstate 
compact has long been recognised as a proper method 
for the exercise of state power and, more recently, 
even of federal legislative povfer in any area in 
which Congress has the authority to act.^J** The 
Supreme Court has expressly recognized the validity 
of the interstate compact in the exercise of the 
power to 'promote the general welfare through large- 
scale projects for reclamation, irrigation, or other 
internal improvement... ”535 fhe constitutional basis 
is found in the compact clause of the Constitution, 
which allows the states to enter into such agreement 
with congressional consent. 335 

Before 1920 interstate compacts had generally been 
used only for the settlement of boundary and other dis- 
putes betvreen contending states, and did not Involve 
the creation of agencies authorized to carry on 
governmental functions for an unlimited period of time 
on behalf of the states involved. 337 in the 1920 's, 
the Mew York Port Authority, which has since become one 
of the most powerful interstate compact agencies, was 
established by a compact between Hew York and Hew 
Jersey. At the same time, the western states 
joined to form the Colorado River Compact, 339 which 
established a commission to allocate the waters of 
the Colorado River. These two oomiaots opened the way 
to a consideration of the utility of the compact device 
to carry on a variety of governmental functions over an 
extended period of time. 

Since the early Interstate compacts had established 
compact agencies with delegated powers over river and 
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harbor management^ it is not surprising that they soon 
were thought of in camecticn with water pollution 
control. The first such congact was joined in 1955 
by New York, New Jersey and Connecticut. Inoyn as 
the Tri-State Compact, it created a permanent agency, 
the Interstate Sanitation Commission. The initial 
purposes of the compact were relatively limited—it 
dealt primarily with coastal, estuarial and tidal 
waters and was primarily concemed with the protection 
of fish and shellfish against contaaiination by sewage 
and other effluents. The Conanission consists of 15 
commissioners, five of whom are appointed by the 
governor of each of the three states. All decisions 
of the Commission require the concurrence of three of 
the five commissioners from each state. The Conaission 
sets water standards and is empowered to issue abate- 
ment orders which are enforceable in the courts of each 
of the member states. Because it has both standard 
setting and enforcement functions, the Commission is 
considered to be relatively powerful. 

The compact comissicai created in 1940 under the 
Potomac River Compact between Marylani, Nest Virginia, 
Pennsylvania, Virginia and the District of Columbia, 
demonstrates an entirely different iBttem.^^^ Though 
the Commission includes federal representatives for the 
District of Coliuribia, appointed by the President, it 
has no rule-making or enforcement powers— its functions 
consist purely of research and advice to the member 
states. A new and stronger ccmgBot for the Potomac 
River with effective enforcement powers is presently 
pending. 
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Another rariety of regulatory compact is Illus- 
trated by the Hew England Interstate Vfater Pollution 
Control Compact which was approved in 1947 by lew 
York and the Hew England States. 3*^5 -gnjer that com- 
pact the Coramlssion is authorized to adopt standards, 
but the enforcement of the standards is left entirely 
to the seven member states. The Commission Itself 
has neither investigatory nor enforcement powers. 

A compact agency with substantial powers has been 
established under the Ohio River Valley Water Sanita- 
tion Compact, ORSAIICO.5^^ This compact was approved 
by the states of Illinois, Indiana, Kentucky, Hew 
York, Ohio, Pennsylvania, Tennessee and West Virginia 
in 1940, but did not go into effect until 1948. The 
OESAHCO Commission has standard setting as well as 
enforcement povfers; however, its scope and enforcement 
is somewhat limited by the fact that any determination 
of the Commission must be approved by a majority of 
the commissioners from a majority of the member states, 
as well as by a majority of the commissioners from 
the states affected by the determination or order. 

The two commissions with substantial enforcement 
powers, namely, the Interstate Sanitation Commis- 
sion and OHSAHCO, have both Issued a number of com- 
pliance orders, but only the Interstate Sanitation 
Commission has thus far sought enforcement of Its 
orders in the courts. It has generally succeeded in 
having its orders upheld.^*^^ 

In addition to the compacts that deal specifically 
with the control of water pollution, a number of other 
water compacts affect water pollution problems 
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Lnciaent.iilly. In scr.s of thcrs^vhlle pollution control 
is “onticncd, Iho r^jor purpose of the ccnpirct is a 
different ojic, be it vatcr allocaticn, flccd control, 
recreation or soil conservation. One other rrajor ai'ii 
perhaps t]ic r;ert cociprchonsivs intemtato corrpacl in 
tliS vater regulation I'icld is the iO'Sl Delavare River 
Easin Ccrpact botveen rcnr.sylvenia, Ifev York'. Kev 
Jersey, Eelava^e a’id the r.aticnal f.overnr.ent.^^^ Tnis 
ccnpact is unique in that the federal fovemrient is a 
full party to the Ccnpaci and is a full Doxter of the 
cojsract con.-nissic:!. The ccxpact is also unique in 
that It is concerned not vith isolated phases of river 
basin ria:*.accr,eni , but vith all aspects of the dsveiop- 
xent of the Delavaro River basin. Axons r^ny 
po'ners are the povor to rcculatc water allccatlcn and 
use the basin, to xai:e provisions, and to take 
preventive measures, for flood control, to develop 
recreational uses of the river, to develop the river 
for hydroelectric paver purposes end to set and 
enforce water pollution standards, A compact of some- 
what sinilar jurisdictional reach has been proposed 
for the Susquehanna River basin. Passed in Rew York 
and y^ryland, that coinmct is still pendins in 
Pennsylvaiiia.^''^ 

The developr.ent of the compact device in the field 
of air pollution control has been much less advanced 
than in water pollution control. Althou^. interstate 
cooperation in the field of air pollution control has 
been encouraged in federal legislation ever since the 
first federal Air Pollution Control Act in 1955 j 
air pollution control compacts are presently in effect. 
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The only and somewhat incon3eq.uentlal exception is the 
Hew York-Iew Jersey-Comecticut Interstate Sanitation 
Commission which, hy amendnient of the water pollution 
compact, was given some limited authority over tri- 
state air pollution as well.?**® In the air pollution 
field, however, its jurisdiction is merely advisory and 
has been of little effect. While federal legislation 
purports to encourage the use of the Interstate compact 
device for air pollution control,?**? the federal legis- 
lation in other respects has served to inhibit rather 
than advance such compacts. At present three major 
air pollution control compacts, the Ohio-West Virginia 
Control Compact,??? the Indiana-Illinois Air Pollution 
Control Compact, ??■*■ and the Mid -Atlantic States Air 
Pollution Control Compact,??^are pending before 
Congress. In addition, a fourth, rather far-reaching 
compact has been proposed and is presently pending In 
a number of states.??? 

It is unlikely that any one of them will obtain the 
necessary federal consent. All of the three proposed 
Interstate compacts were pending when the 1967 Air 
Quality Act became law. In the course of passage of 
the Act, a House amendment was proposed to delete the 
provision of the Clean Air Act encouraging states to 
enter into air pollution control compacts. This pro- 
vision was restored in conference between the House 
and the Senate,??** but with a most important caveat, 
stating the intent of Congress that no future air pol- 
lution control compact would be approved if its juris- 
diction encoffliBssed an air quality control region 
including any state not included in whole or in part 
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in the designated region.^55 subsequent steps in 
the passage of the law provide a guide to its inter- 
pretation. The Senate Judiciary Committee, which has 
jurisdiction over compact approval^ referred the 
three compacts to the Subcommittee on Air and Water 
Pollution of the Committee on Public Works because of 
its special familiarity with the subject matter. In 
a statement and testimony on behalf of the Dejartment 
of Health) Education, and Vlelfare on tferch 26, 1968 ,^^^ 
and in the Public Works Committee's report back to the 
Judiciary CoDinLittee,557 interstate compacts were again 
endorsed as desirable ways of carrying out the policies 
of the Air Quality Act. However, the Act was construed 
as providing some rather specific limitations on com- 
pact activity. The Department found the three compacts 
unacceptable as submitted, largely because of their 
alleged incompatibility with the Air Quality Act. 558 
The Subcommittee concurred in substantially all of the 
Department's objections. The Committee report recom- 
mends that Congress approve the compacts on condition 
that the states enact appropriate amendments. 559 
A number of the objections made were based on gen- 
eral considerations of effective air quality control 
enforcement. For er^ple, it was stated that the 
enforcement agency under the proposed compacts should 
Imve the full range of powers— which it did not— 
including the right to obtain injunctions against 
violations, and that pollution should be defined so as 
to reach potential as well as presently injurious 
effects. Other objections reflected the usual Con- 
gressional reluctance to coiranit itself to a greater 
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extent than necessarj. The reservations preserve 
national emergency powers, insure Congress' right to 
alter or amend Its grant of consent, and provide that 
consent to any compact does not represent a determina- 
tion that the compact agency necessarily qualifies 
under the Air Quality Standards Aot.^S^ 

Hone of these objections would pose significant 
obstacles in the case of a well-designed compact. 

In certain other respects, however, the Act, as inter- 
preted by the Department and the Committee, imposes 
major constraints on compact structure. These relate 
chiefly to two matters. The first arises from the 
statutory provision noted above, i.e., that no com- 
pact which relates to control of air pollution in an 
air quality control region may provide for participa- 
tion by states not included in whole or In part in 
such region. The Department views this as an absolute 
requirement, and also adds the converse requirement 
that an interstate compact must Include aU the states 
with territory included in the air quality reglon.^®^ 
Although the Act does not further State that the 
specific territory governed by a compact must consist 
solely or primarily of the designated region, both the 
Department and the House Committee on Interstate and 
Foreign Commerce (which added to the Act the language 
containing the limitation on compact membership) have 
indicated that compacts should ordinarily only cover 
specific metropolitan areas or groups of closely 
related communities which share a truly common air 
pollution problem. 5^® The total effect of this inter- 
pretation rejects an arrangement like the Mid-Atlantic 
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coflipact vM-Ch was designed to cover several entire 
states and to include two rassive air pollution 
problem areas^ Hew York and PhiladelpMa. Thus 
federal policy will bar virtually any air pollution 
control compact which goes substantially beyond the 
boundaries of a single air quality control region. 

The second major effect of the Act on future 
compacts arises from the Department’s insistence 
on separating the compact agency fron any official 
tie with the federal government. The Act, techni- 
cally speaking, imposes the duties of adopting and 
enforcljig air quality standards on the states them- 
selves. The Department of Health, Mucation, and 
Welfare is prepared to view an interstate compact 
agency as being the arm of the states for purposes 
of compliance with the Act, subject to certain re- 
quirements as to the nature of the contact as follows; 

a. The federal government is not to have voting 
membership in any compact. The Department deems 
this as a conflict of interest with its duty to 
pass on the adequacy, tinder the Air Quality Act, 
of the standards that the compact commission 
will issue. Kon-voting federal representation, 
however, is considered highly desirable. 

b. The compact agency is to he an agency or instru- 
mentality solely of the states, rather than of 
the states and the federal government. 

c. Despite the compact's possible status as federal 
as well as state lav,5o3 standards and rules under 
the compact would only have the status of enact- 
ments of the state, not of the federal government. 
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The principal practical effect of such a charac- 
terization is that the compact standards generally 
would not he binding on the agencies and opera- 
tions of the federal government, 
d. Finally, since the compact machinery would be 
solely the creature of the states, the federal 
government would not share in financing its 
operations as a party to the compact. Federal 
support of the operations of the cougact commis- 
sion would come solely through the grant-in-aid 
programs authorized under the Air ftuality 
It is perhaps worth noting that virtually all of these 
issues had been present when the Delaware Siver Basin 
Compact was before Congress, and at that time Congress 
saw fit not only to consent— but to consent to full 
federal participation as a contracting party. 

Since the appropriate Senate committees have nade 
their recommendations, the Ohio-West Virginia compact 
has been revised and the revisions approved by the West 
Virginia legislature. 5® The revision, however, is 
still pending in Ohio. 

The draft of the fourth proposed compact, the 
Fenjerdel compact for the Pennsylvania-Hew Jersey- 
Delaware region, which includes the Philadelphia- 
Camien-Wllmington area, was undertaken with the criti- 
cisms of earlier air pollution control compacts in 
mind, and there is thus a possibility that once passed 
by the states, it may find Congressional favor. The 
supporting materials for the proposal contain a great 
deal of detailed and reasoned support for air pollution 
control compacts with broad regulatory povrers . In 
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supporting the compact the agencies involved in its 
prejaration examined other alternatives to regional 
air pollution control aianagement and concluded that— 
short of federal regional air pollution control— the 
interstate compact furnished the only viable possibi- 
lity for true regional air quality management. 

The Penjerdel compact, going even beyond the proposed 
Mid-Atlantic Air Pollution Control Con^jact, projected 
a "coordinated regional program of continuing action- 
planning, monitoring, research, informing and persuading, 
rule making, enforcement— not just coordinating lav 
making at the outset. It propsed the establishment 
of an interstate compact agency vith extensive enforce- 
ment powers of its own, and with staff and enforcement 
personnel separate and distinct from that of the parti- 
cipating states. It did, however, anticipate that in 
many instances enforcement would be undertaken with the 
cooperation and the assistance of personnel of the 
member states. It concluded that other devices, such 
as uniform legislation or the use of special authori- 
ties or districts would be inadequate to cope with 
the "fragmented and grossly inadequate"^^^ effort to 
manage and contix)! the particular region's atmosphere, 
and that an interstate compact was the only device 
capable of overcoming the jurisdictional deficiencies 
caused by the mosaic of state and local political 
boundaries dividing a geograjAiically related and 
economically interdependent region with air pollution 
problems . 

Itoile the interstate compact device, properly 
managed, has Indisputable potential as a tool for 
1^3 
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regional air quality nanagementj interstate compacts 
have been subjected to a number of criticisms. The 
establishment of an interstate compact is a lengthy 
procedure. It has taken an average of eight years 
and nine months from the time a comjact is proposed 
to the time Congressional consent ¥as obtained. 

The compact is thus clearly not a device to deal with 
emergency situations. In addition to the ponderous 
ffiaohinery necessary to enter Into a compact, some of 
the compact agencies have been no less ponderous in 
their actual operations. Since they are not normally 
responsible to any particular constituency, the main 
difficulty with compact agencies is their lack of 
responsiveness to public needs. They have often teen 
charged with delays in decision making caused by 
oommlssioners who, frequently regarding themselves 
as ambassadors from their own states, seek instruc- 
tions before they will join in decision making. It 
has also been said that compact procedures themselves 
delay decision making. Although compact agencies 
are generally designed to operate by majority vote, 
they will commonly tend to rely on unanimity. 
Decisions of compact agencies may, therefore, be 
geared to the lowest level of agreement, i.e., that 
level which the least developed member state can 
agree to.^"^^ Moreover, there is an inevitable 
tendency to logrolling between commission members 
with a tendency to agree to vote for one state's 
project in return for a promise to vote for the 
other state's project. Interstate compacts may also 
be hampered in their work because Commissioners will 
IM 
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often primarily be concerned with the protection of the 
jerochial interests of their own state rather than with 
the interest of the region as a vhole.^’^^ Another 
criticism which is perhaps less valid today than it 
used to be in the past is that of Inadequate represen- 
tation of the national interest in compact agencies. 
Today a representative of the federal government is 
likely to participate either as a member or as an 
observer of a compact coranission. Moreover, inter- 
state compact agencies, to the same extent as the states 
themselves, are dependent on the federal government 
for a great deal of the support of their activities. 
Indeed, the 196? Air (Quality Act encourages and pro- 
vides financial incentives for the use of interstate 
mechanisms, including interstate compacts. There is, 
in consequence, adequate provision for federal over- 
sight of compact activities. Finally, the compact has 
been criticized as non-representative in that it lacks 
a constituency and gives an equal voice to every member 
state, regardless of size and degree of interest. 573 
The interstate compact device, in spite of the 
criticisms that have been leveled against it, is the 
only workable device for regional pollution control 
management short of general federal controls. In 
view of the unwillingness both on the part of the 
federal government to assume, and on the part of the 
states to surrender, wholesale responsibility for 
pollution control, efforts should be directed to 
devising interstate compact mechanisms that will meet 
the criticisms and that will enable interstate 
compact agencies to function free from the obstacles 
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that the configuration of particular compacts has 
frequently Imposed on such agencies in the past. 


Problems Presented by Present Legal and 
Administrative Arrangements— A Critied 
Recapitulation 

As indicated by the previous review of environ- 
mental legislation, one of the major problems that 
the present pattern of rule making and enforcement 
in environmental law presents to effective environ- 
mental management is the lack of a unified policy and 
the disjunotiveness of regulatory and enforcement 
activities. This lack of integration and disjunotive- 
ness is two-fold. First, there is no integrative 
principle that in some way ties federal and state 
development programs into the state and federal 
environmental control effort. Second, present legis- 
lation too often separates the responsibility for 
rule making and standard setting from the responsi- 
bility for enforcement by lodging them at different 
levels of government. Although there may he adequate 
reasons for the division of labor, it frequently 
renders the regulatory effort less effective. 

Hie earlier portion of this paper dealt primarily 
with specific regulatory efforts in the control of 
pollution. But as previously noted, when discussing 
the lack of integration of policy between development 
programs and the programs of pollution control, we 
must consider governmental involvement more broadly. 
So, for Instance, the federal and state highway 
program has a most significant environmental impact 
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which heretofore eithe? has been disregaried or 
dealt T-rith in a inanner wholly seinrate and unrelated 
to programs to regulate environmental pollution. The 
highway program— aside from possible damage to scenic, 
historic and aesthetic values— has najor ecologic 
effects in that it may interfere with watershed manage- 
iiient, and may adversely affect forests, wildlife and 
other resources deserving of protection. Just as 
important as any of these, it may have a major imract 
on the spread of air polluticB fr-om automotive sources. 
The federal government's support of extensive road- 
building programs^'^^ constitutes federal support for 
internal combustion engines, by encouraging greater 
use of private automobiles and refined fuels, and in 
consequence, of automotive air pollution and other 
environmental affects that stem from fuel refining 
operations. The production of more automobiles in and 
of itself makes considerable demands on power resources 
which in turn require industrial and combustion proces- 
ses with broad environmental implications. Without 
entering into any detailed discussion of the social and 
economic implications of federal road building programs, 
and even on the basis of a very cursory overview, it 
is apparent that to consider federal regulatory acti- 
vities that deal "VTith air pollution, water pollution, 
and other sajor environmental pollutants withoui; 
reference to the federal government’s ora activities 
that have a direct or indirect impact on the environment 
is to tell less than the full story. Thus, federal 
controls on automotive pollution may be largely 
neutralised. The present policy preference for rosd- 
building over developsnent of means of mess transpor- 
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tation is, thus, a policy which has to he considereS 
as jKrt of the air pollution control picture, as well 
as, of course, a matter having huge planning, land 
use, and urban developisntal Implications. 

numerous other exaimples of disjunctiveness in 
policy-making could be provided from present federally- 
supported programs. One of them is the atomic energy 
program. The Atomic Energy Commission has not only 
been given regulatory powers over the use ana develop- 
ment of atomic energy, but also has the affirmative 
obligation to encourage and develop nuclear power 
sources. ^'^5 leaving aside the question of disposal 
of nuclear wastes, which has In and of itself bsooine 
a mjor environmental problem, there is no indication 
that environmental values were considered when the 
Atomic Energy Comnission received as pert of its 
charter the task of helping to develop nuclear power 
plants, nuclear po-wer plants share with fossil fuel 
power plants the problem of theroal pollution result- 
ing from the use of river water as a coolant, none- 
theless, even at the present, relatively advanced 
state of technology there is clear evidence that nu- 
clear power plants produce a great deal more theraal 
pollution than conventional ones. 576 jjj aa^ition, in 
the early phases of nuclear power, not enough con- 
sideration was given to the question of the cumulative 
effects of even the low permissible emissions of a 
radioactive nature from nuclear power plants. 577 
Clearly the needs for power are so great that some 
price must be paid for its availability in terms of 
adverse environmental consequences. The purpose here 
li!8 
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is not to saj that such adverse consequences must be 
avoided at all costs, but siayiy to point oat that 
there ought to be coherence in the policy-juaking 
process between the profflotion of new government- 
sponsored projects and the agencies of government 
that are charged with the protection of the environ- 
ment against kno;m hazards. 

Humerous other examples of this kind of disjunc- 
tiveness in policy-making could be cited. Some of 
them have been the subject of caricature for a long 
time. Soj for instance, the efforts of the Corps of 
Engineers at land reclauation could be juxtaposed 
with the concern of the Department of Interior for 
wetlands preservation.^'^® Another instance was the 
effort of the Department of Agriculture to advance 
the use of agricultural insecticides and fertilizers 
without regard to the Department of Interior's efforts 
at water pollution control; many of the fertilizers 
advocated create precisely the kind of runoff which 
contributes to the eutrophication of the rivers. 
Another instance was the schiaopto^nic nature of the 
Department of Interior’s own activities—vhich, by the 
way, ara shared by many of the states' departments of 
conservation and resources. On the one hand, the 
department was charged with develojanent functions 
involviiig the improved exploitation of resources, 
particularly in mining operations. On the other hand, 
2sny of these mining operaticvis result in the pro- 
duction of tailings and the destruction of the to- 
pography in such a manner as to contribute greatly 
to the pollution of the rivers which the Department 
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of the Interior was also charged with cleaning 
¥ith the creation of the Environmental Quality Council 
in 1969 and the transfer, in 1970, ef the environ- 
mental aspects of these functions of the Departments of 
Agriculture, Defense, Interior and the Atomic Energy 
Commission to the Bivironmental Protection Agency, 
first steps have been taken to eliminate dlsjunctlve- 
ness between development programs and environmental 
protection on the federal level. 

As to the second aspect of disjunctiveness in 
environmental policies and programs, It is clear that 
the dispersal of responsibility among federal, state 
and local agencies frequently creates confusion and 
results in ineffective enforcement. A review of the 
situation in the field of air pollution control 
provides a focus for our discussion. 'While clearly 
air pollution is a regional problem in its impact and 
the development of regulatory policies and actual 
standard setting functions is moving toward the federal 
government, as we have seen, all of the effective regu- 
latory controls remain lodged on the local level. 

The federal government still is responsible only for 
approving regional air quality standards (except in 
the case of emissions from new automobiles where some 
federal emission standards^ have been set ) . While all 
of the states have by now enacted state air pollution 
control codes that set limits on the emission of air 
pollutants in order to live up to federal standards 
for the ambient air, it Is clear that no fixed formula 
determines the relationship of emission standards to 
ambient air quality standards, and the presence of 
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federal air quality standards does not ty itself 
ijsgose upon any state the obligation to reduce emis- 
sions from particular sources. Legislative develop- 
ments already point to the eventual adoption of 
federal emission standards, possibly national and 
most certainly regional in scope. But even with 
adequate federal and state emission standards, 
enforcement is likely to remain at the municipal 
level. As pointed out earlier, enforcement is 
limited by the geographical boundaries of the juris- 
diction. Since effective air pollution control must 
take place at the source of emissions, the jurisdiction 
which receives the fallout and which suffers the 
consequences of the emissions is frequently not the one 
which can regulate the source. In view of the fact 
that most municipal or other local enforcement agencies 
operate independently of the state air pollution 
control agency, enforcement is likely to be very 
spotty indeed. Moreover, though the standards may be 
relatively high, having been set at the state level, 
enforcement at the local level may reflect a response 
to political pressures which were not present to the 
same extent at the level at which the policies were 
first adopted. Thus, though the federal government 
or the state may limit particular emissions stringently, 
local enforcement is likely to be lagging when the 
enforcement effort would result in limiting the 
activities of a major employer in the locality. 

Present arrangements for policy-making are thus 
in need of substantial review with a restruc- 

turing environmental progranB on a national or at 
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least regional level. Enforcement activities are 
sifflilarlj In neei of revlev. Traditionally, much of 
the environmental enforcement effort has "been lodged 
at the local level. Recently legislative develop- 
ments have begun to place policy-malcing and standard- 
setting at higher levels of government, reflecting 
the insight that effective standards and policies 
for environmental control cannot be limited within 
narrow jurisdictional boundaries. The question 
arises whether what is true of policy-making and 
standard-setting is not also true of enforcement. 

Can we rely on the local jurisdiction to enforce the 
state, regional or national standard if the ligact of 
stringent enforcement will fall primarily on industrial 
and oommerclal establishments within the local minlol- 
pality? Wiile a national air pollution control program 
would be difficult to operate vfith thousands of air 
pollution control inspectors and other enforcement 
personnel responsible to the National Air pollution 
Control Mministration In Washington, D.C., new 
instrumentalities and new enforcement devices should 
be considered to overcome the constraints that local 
administration puts on effective enforcement. 

A major part of the difficulties in the regulation 
of environmental pollution is jwsed by the persistent 
attempt to deal vrith regional and national problems on 
a state or local level, in spite of the fact that 
problems of enviroamsntal pollution have outgrown the 
limits of the state or local police power. The 
insight that environmental pollution is increasingly 
a regional if not a national or even international 
152 
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proltlem is very recent, snd our traditional institutions 
and modes of dealing vith it reflect a cultural leg. 

It is important to remsmber that less than ten years 
ago air pollution could still be regarded as a prinBrily 
local problem, and that it las been a mere fifteen 
years since the federal govemaent has involved itself 
ta the regulation of vater poUution. Originally the 
dimension of these problems vas such that they could be 
regarded as local in nature, but air pollution and 
vater pollution are no longer local or even state 
problems; they have become national problems quite 
simply because the aiTiOunt of pollution and the adverse 
environmental effects have become so great as to burst 
beyond the boundaries of narrov local ^urisdlctiona. 
They have simply become too great for municipalities 
and states totendle on their ovn. The process is 
still going on— initially local problems still grov 
into matters of national concern In environmental 
pollution. The solid vaste disposal problem is an 
example. Still treated as a primarily local matter, 
it is becoming more apferent every day that no maior 
municipality has enough land to bury' its vaste or 
the facilities to incinerate it vithout creating 
major vater or air pollution problecis that vdll spill 
over municipal— and state— bovuidary lines. Another 
exan^ile is that of noise. Though noise is relatively 
limited in its range, iDany sources of noise, such as 


jet aircraft (not to speak of the proposed supersonic 
transport), cannot be regulated locally but are by 
their very nature subject to national controls. And 
even when noise is more locally defined— as in the 
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case of more insulation of residences— uneq,ual local 
requirements create competitive disadvantages for 
the localities that Impoae the higher standards. 

The persistence of the belief that problems of 
environmental pollution that are regional and national 
In their impact can somehow be handled on the local 
or municipal level continues to have adverse conse- 
quences on the effectiveness of regulation. It has 
been demonstrated that the territorial jurisdiction 
of many municipalities and local governments— and 
even the territorial jurisdiction of many states— 

Is inadequate to cope with problems of regional 
air or water pollution. Within metropolitan areas, 

In particular, the source of emission and the place 
of fallout are likely to he under different govern- 
ments. Since local governments have no extrater- 
ritorial powers and since state governments rarely 
intervene in local intergovernmental disputes— 
particularly where the dispute has its origins in 
the activities of a private operator— there is 
frequently no agency that is iTesponsible for abatement. 
What holds true of different municipalities within 
one metropolitan area also holds true of interstate 
regions. When the source of emissions is in one state 
and the impact is in another, the only available 
remedies are either federal or else, far less fre- 
quently, remedies provided under some interstate 
compact. The only other remedy, an original suit 
in the United States Supreme Court is even less 
frequently invoked.^® Thus far the federal govern- 
ment has exercised its enforcement powers with 
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crca'j. restraiPit— rarely, ard only after lengthy delays, 
a.nd in er/orgency situaticns. 

Ii'i edditloa to vcateesses in Ciiforccr-ont caused by 
iirdted territorial jurisdiction, disabilities have 
also been caused by intJdequatc legal pover. This is 
particularly true of povers granted to local and 
r;jr.icipai governr.ents. The povers of rrAinicipai govern- 
ment under state constitutional or state legislative 
provisions are often narrovly circuxscribed.'^^^ E’^'en 
In instances vhoro a nunicipallty has been granted 
home rule status, the o.ussticn vhether It rray carry 
out particular functions is often unclear, especially 
vhan the state has already asserted a regulatory 
interest by enactir^ general legislation. Assuming 
that the r.'uiiicipality's pover to exercise a pover on 
its ovn is clear, the question of consistency of the 
local and state code still remains, and unless the 
local cede icercdy duplicates the state code, there 
vill always be a question vhether a different regu- 
latory approach is consistent or inconsistent vith 
the state regulations, i'/hen the state merely regulates 
emissions, may the municipality add fuel regulations, 
or would such fuel regulations be considered incon- 
sistent vith the state action? There simply is no 
clear answer. 

Problems of consistency aside, local goverrments 
are commonly granted core limited powers of enforce- 
ment than state govemisents. I‘5ost of the state codes 
are presently enforceable by a variety of criminal, 
and civil {including administrative end equitable) 
sanctions. On the local level, however, enforcement 
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Is likely to be by criminal prosecution as for a mis- 
demeanor, and the use of civil penalties or equity 
proceedings is either not authorized at all, or else 
is only rarely invoked. The limits of the criminal 
process for effective environmental enforcement 
have been discussed elsewhere. in view of the 
relative Ineffectiveness of the criminal process to 
bring about improvements or abatement of conditions, 
a municipality that can do no more than to prosecute 
an environmental offender is severely handicapped in 
its efforts. 

In a few areas the federal government has seized 
hold with full vigor and has claimed preemptive effect 
for its laws and regulations. While federal preemption 
may be necessary in some areas, it may also create 
problems of its own, as, for example, in the area of 
control of airplane noise and atomic energy. Essen- 
tially, federal preemption has tended to create a 
jurisdictional no man's land where state and locali- 
ties fear to tread though full regulatory jurisdiction 
has not been expressly exercised. Federal preemption, 
both with respect to regulation and enforcement, is 
clearly called for in many areas of environmental 
control— when national uniformity is essential by 
the nature of the problem, or the consideration of 
regulatory efficiency proves persuasive. The arguments 
for federal preemption, however, need to be examined 
and clearly articulated in every Instance. »en a 
decision is made to use federal power preemptively, it 
should be made wholeheartedly, to cover the field 
clearly and decisively In order to avoid the peripheral 
jurisdictional uncertainties. 
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The federal government could, constitutionally, 
assume control of the regulation of all environmental 
pollution, and it could establish broad interstate 
regions to carry out its regulatory activities, but 
it is unlikely to do so both for political reasons 
and for reasons of administrative econony. Short 
of such federal assun^ition of power, the only viable 
mechanism for regional pollution control management 
is the interstate compact. As has previously been 
indicated, although the interstate compact has not 
been used to full effect in the regulation of 
environmental pollution, it appears to be an instru- 
ment of considerable flexibility and potential. There 
are a number of problems with the interstate compact 
device which will need to be resolved, however, before 
its full potential may be realized. Considerable 
attention should be given, first, to redefining the 
appropriate federal role in such an interstate 
arrangement. Vitb. the dominant federal interest 
in navigable waters (and, therefore, indirectly in 
all waters), interstate ccm^iacts affecting waterways 
have invariably had federal representatives, observers, 
or iBrticipants on the regulatory commission. ¥ith 
the exception of the Delaware River Basin Compact, 
however, interstate compacts have not enjoyed direct 
federal participation, and the federal government 
has thus far not seen fit to exercise federal power 
through interstate compact agaicies. The possibility 
that the federal government might well use interstate 
compact agencies as executors of federal policy was 
contemplated and accepted in the promulgation of the 
Delaware Compact. In order to make the interstate 
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compact device more effective and less likely to con- 
flict with closely related federal Interests, the pos- 
sibility of working out similar relationships in other 
water pollution compacts, as well as in air pollution 
control compacts that have been proposed, ought to 
be considered. 

One of the major obstacles to full federal parti- 
cipation, and to the use of interstate compacts as 
carriers of federal policy, is the concept of "equal 
sovereignty" which has inhibited the use of compacts 
as effective institutions. The problem is not an easy 
one. Theoretically, there is ready acceptance of the 
notion that in a compact like the Delaware Compact the 
Interests of the State of Hew York are considerably more 
extensive than the interests of the State of Delaware, 
in terms of population served, industrial development, 
use of the river basin, and capacity to contribute 
financially to the development of the basin and to the 
operation of the interstate compact agency. On the 
other hand, there is a political and constitutional 
tradition that each of the states is an entity of 
equal sovereignty. In any interstate compact, there- 
fore, all of the states ought to be regarded as 
sovereign equals, just as are parties to a treaty. 

The equal sovereignty concept has given far greater 
Influence to the smaller states, and has sometimes 
put the larger state at the mercy of a combination of 
the smaller states who are members of the compact, 
because traditionally each state has equal representa- 
tion on interstate compact commissions.^®® 
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The eq.ual sovereignty problan aggravates the diffi- 
culty of federal participation in a ^mrtnership role. 

If the federal govemroent is to be tresta3 as just 
another jnrty— i.e., as having no more impact on the 
decision making process than a small state, then 
federal reluctance to enter into compacts on that 
basis may be easily understood. “Hiat is not to say 
that in the political sense, when particular issues 
are before the interstate cong)act commission, the 
federal government's unique position would not be 
readily apparent, both because of the very real federal 
power to unmake most contact decisions, and because 
of the major role of the federal government in financ- 
ing compact projects. Nevertheless, the fact that, 
structurally, interstate contacts provide for equal 
sovereignty gives some of the smaller states the 
power to delay and to affect decisions to a far greater 
degree than their participation would otherwise warrant. 

Another interstate compact problem stems from the 
fact that interstate compact agencies have no political 
constituencies. Normally, the commissioners of an 
interstate compact agency are appointed by the governor 
of each of the party states. They are not responsible 
to any electorate, nor, for that matter, are they 
responsible to the governor himself, because the term 
of a commissioner of a ccmipact agency commonly exceeds 
that of the governor who appoints him. This makes for 
great political indep^ence, but it may also make for 
a lack of responsiveness.^^ 

The recent interstate compact proposal, for the 
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ones) being applied to the actual installation of 
control devices. 

For adequate pollution controls, a set of criteria 
ought to be developed to help determine the condi- 
tions which make uniform national or regional stand- 
ards desirable or necessary. Enough experience has 
probably been collected in the regulation of air 
and water pollution to make such criteria possible. 
Such a set of criteria would then be properly applica- 
ble to the planning of mechanisms for the control of 
other pollutants as well. Thus, the problem of solid 
waste disposal is clearly emerging from a local and 
state issue into a national one. The nice question 
which will have to he answered before long is, when 
is the lack of a local solution to a problem so 
fraught with regional and national consequences that 
It properly becomes a regional or national concern? 
Some developments that Invite comparison are taking 
place in noise pollution control. Because the jet 
plane— which has brought about the demand for noise 
controls— is clearly in Interstate commerce, federal 
controls have been developed. In the case of muffler 
legislation for automobiles— though the automobile 
is involved in interstate commerce no less than the 
jet airplane— reliance has been placed on state 
legislation. ^51 Muffler legislation is more effec- 
tively enforced as part of state motor vehicle Inspec- 
tion programs, but the need for national uniformity in 
the case of automobile mufflers may be no less great 
than the need for uniform standards affecting jet 
engines . 
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In all of these instances the problem is two-fold. 

The issue is not only vhat level of government should 
appropriately regulate the problem, but whether 
policy making and standard setting functions need 
to be the responsibility of the same level of govern- 
ment that is primarily responsible for enforcement. 

Thus far these issues have been resolved pragmatically. 
Since state and local governments were historically con- 
cerned with the environment in the traditional exer- 
cise of the police power, and since state and local 
governments, in consequence, were the ones that had 
staffs of inspectors, sanitarians and other enforce- 
ment personnel, enforcement has generally been 
lodged at the state and local level,^^^ although 
policy making and standard setting has begun to move 
in the direction of higher levels of government. 

Thus, though regional air quality standards may be 
approved by the federal government, the emission 
controls— if enforced at all— are enforced by the 
local air pollution control officer. Whether policy 
and rule making, and enforcement should be divorced 
in this manner ought to be examined systematically. 

While the enlargement of federal enforcement mach- 
inery is generally looked upon with distrust, if not 
hostility, the questicn whether federal standard 
setting should not, in due course, lead to greater 
federal involvement in enforceanent activities might 
well be explored. At the very least, devices must 
be found to prevent narrow local interests from 
determining the direction and rigor of the enforce- 
ment effort. 
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A recurring issue-raised again most recently in 
the context of the establishment of the national 
Council on Environmental Qjiallty?®— is the kind of 
agency suitable for effective environmental manage- 
ment generally. TraditionaUy, each field of environ- 
mental control and deveiopuent has been treated 
separately and has had Its own history of administra- 
tion. Highway departments build highways and may froi 
time to time be brought up short on environmental 
and scenic issues. 39** Generally^ conservation dejart- 
ments and recreation departments manage the state's 
recreational areas and forests quite independently 
from the concerns of the highway departments, which 
may build the roads which will bring people to 
recreational or wilderness areas, neither the con- 
servation and recreation department, nor the high- 
way department directly concerns itself with problems 
of air or water pollution, which each of their 
particular activities may have bearing on. 

With a growing concern for environmental manage- 
ment as a whole, questions have been raised whether 
the interrelationship between enforcement and develop- 
ment programs should be reflected in government 
agencies that have broad across-the-board responsi- 
bilities. The federal response has been the creation 
of the EPA, coordinating many environmental functions 
previously dispersed among other federal departments 
in a single agency. In a number of states this concern 
has led to the establishment of coordinating boards or 
agencies, frequently with ^ officio membership draym 
from among the commissioners and other department heads 
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that have primry responsibility for enforceu'.ent ar.i 
developnient prograins with environmental implications. 
Kormslly these coordinating boards or agencies have 
little power except to coordinate or 4 advise. Their 
essential purpose is to EEke sure that comTiisoloners 
of departments vith responsibilities in related areas 
are avare of each other's programs, so that ell of the 
programs in the state nay consistently follow a coimrion 
design. It is not clear whether such coordinating 
boards or agencies are effective. The coirmon experience 
with ex officio agencies of that kind has not been good, 
quite simply because each commissioner or department 
head is responsible for his own program and is not 
likely to give coordination with other programs in the 
state a high priority. The legislation that established 
coordinating boards or agencies usually makes provision 
for department heads to send deputies to meetings, 
and in practice such coordinating boards or agencies 
consist of middle level goveraiient executives vho arc 
not free to make policy decisions themselves, but who 
must bring each decision back to their department head 
for consideration and approval. ConBequently, coorai- 
neting boards and agencies have provided the outward 
appearance of coordination, though there is very little 
of it actually. The coordinating board or agency 
normally lias no "line" Ajnctio.ns, c.n5 the various 
departments have no line responsibility to it. At 
best they are likely to function as ataff agencies 
vich power to advise and cajole, but no power to direct 
a:::d implement. 

It is considerations of this nature that lead to 
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an attitude of "wait and see" with regard to the Inpaot 
of both the national Enviromnental Policy Act of I 969 
that created the Council on Entironmental Quality, 
and the subsequent establishment of the Environmental 
Pollution Administration under a Federal Reorganization 
Plan that became effective in mld-1970. The enactment 
of the national Environmental Policy Act and the 
creation of the Council were greeted with high hopes 
and enthusiasm. Indeed, the Act has even been 
referred to as a long-awaited "environmental bill of 
rights . "257 i balanced analysis of the new 
legislation demonstrates that its future effective- 
ness depends to a far greater extent on agency and 
interagency cooperation with the Council's recom- 
mendations and on the support of the President than 
on any of the relatively limited powers the Congress 
has conferred upon it. To he sure, the initial res- 
ponse to the new legislation is promising, and it may 
be hoped that the early momentum of the Act will 
extend its effectiveness into the future. On its 
face, the Environmental Policy Act establishes the 
Council of Environmental Quality as an advisory 
body to the President. 29® It has no line responsi- 
bility in any area of environmental development or 
regulation, and it has no authority to supervise, or 
in any way to inject Itself into, the regulatory 
activities of any agency, or even to fulfill any 
coordinating role between agencies. It does not 
serve as a national environmental "ombudsman, " 
empowered to mediate or arbitrate among agencies 
and groups of competing Interests with regard to the 
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ecology. Its three members are appointed by the 
President (vith the advice aM consent of the Senate) 
and serve at his pleasure. Though the Council is to 
be "conscious of and responsive to the scientific, 
economic, social, esthetic, and cultural needs and 
interests of the Nation; and to fonnulate and recom- 
mend national policies to generate the improvement 
of the quality of the environnent, all of its 
recommendations, legislative and otherwise, its 
studies, surveys, and annual reports are to be 
addressed to the President, to whom alone the Council 
is responsible. The Act requires the President to 
report annually to Cwigress on the state of the 
ecology, and provides that the Council is to assist 
him in preparing the report. The first annual 
Council Report on the "State and Condition of the 
Environment" was presented to the President and vas 
published in August 1970.^^^ It is a skillfully pre- 
pared document of great significance. 

The present Council is indeed a most prestigious 
body which appears to have the President's ear. 

Whether, in the long run, it can exercise a real 
influence on such operating agencies as the Environ- 
mental Protection Administration, the Department of 
Transportation or the Atomic Energy Commission remains 
to be seen. Early comnents from at least one 
cabinet member—the Secretary of the Interior—would 
indicate that the effectiveness of the Council will 
depend entirely on the cmtinuing support of the Presi- 
dent. That cabinet member's rather pointed comments 
reflected the not uncommon attitude of agency heads 
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toward adwlsory 'bodies. Secretary Hlckel, In an 
interview, said that the Council on Environmental 
Quality "is basically a watchdog" and "has great 
merit In interdepartmental coordination." He added, 
however, that the Council "obviously doesn't have 
the responsibility and I think that anything in 
government that has authority without responsibility 
finally becomes a very unworkable thing. . . .1 don't 
know where they could stick their head in, to mean 
anything. Ton know, they're not going to run mines 
and minerals, they're not going over to HEW and run 
their programs."*^® Comments from other agency heads 
however, were more favorable, stressing the Council's 
capacity to act as a coordinating body that would 
avoid Interagency disputes regarding the preservation 
of environmental values.**® It will clearly be able 
to carry out this function as long as it has Presi- 
dential support. 

The initial expenditures authorized for The 
Council on Environmental Quality were rather slender, 
and there was some duestion whether the Council would 
be capable of operating effectively on such a small 
budget.**® Although it Is not clear whether the move 
was favored by the Administration, the Council receiv 
some added assistance with the passage in 1970 of the 
new water pollution control act,**® which, in Title I 
created an Office of Ihvirtmmental Quality in the 
Executive Office of the President, and authorized 
additional funds for It. The Office of Environmentai 
Quality provides additional staff for the Council. 
Originally, in compstltlon with the bill that eventus 
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became the national Environmental Policy Act, the 
provisions of the law creating the Office of Environ- 
mental quality were ultinately adjusted so as to 
designate the Chairman of the Council on Jhvironmental 
Quality to be the director of the Office. The bill 
does, however, provide for a deputy director, named 
by the President and subject to Senate confirmation. 

The position has not as yet been filled and thus the 
question of possible ccaiflict between the Council and 
the Office has been avoided. 

The National Environmental Policy Act, in one of 
its key provisions, contained in Section 102, directs 
that, "to the fullest extent possible" all agencies 
of the federal government interpret the policies and 
lavs in accordance with the policies of the Act, and 
that all agencies shall 

(A) utilize a systematic, interdisciplinary approach 
which will insure the integrated use of the natural 
and social sciences and the environmental design arts 
in planning and in decisionmaking which nay have an 
ingact on man's environment; 

(B) identify and develop methods and procedures, in 
consultation with the Council on Environmental 
Quality established by title II of this Act, which 
will insure that presently unquantified environ- 
mental amenities and values may be given appropriate 
consideration in decisionmaking along with economic 
and technical considerations; 

The legislative history of the Act shows some Congres- 
sional concern over the meaning of the words "to the 
fullest extent possible."^ In any event, the direc- 
tion to the agencies contained in the subsection 
quoted is a strong imdate to take environmental matters 
into account, not because they carry any very clear 
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meaning, tut because they convey a significant mood. 

The more specific mandate to federal agencies is 
contained in subsection (C) which requires them to 

(C) Include in every reconmendatlon or report on 
proposals for legislation and other major’ Federal 
actions signficantly affecting the quality of the 
human environment, a detailed statement by the 
responsible official on— 

(i) the environmental impact of the proposed 
action, 

(ii) any adverse environmental effects which 
cannot be avoided should the proposal be 
implemented, 

fill) alternatives to the psroposed action, 

(iv) the relationship between local short-term uses 
of man's environment and the maintenance and 
enhancement of long-term productivity, and 

(v) any irreversible and irretrievable oomnitmetits 
of resources which would be involved in the 
proposed action should it be Implemented. 

Consultation vfith agencies, federal, state and local, 
that are concerned with particular environmental im- 
pacts is provided for; the statement, accompanied by 
the views of such other agencies, is to be made avail- 
able to the President, the Council on Environmental 
Quality, as well as to the public, pursuant to the 
Freedom of Information Act.^'^ The Act is silent on 
what the Council is to do once it receives the state- 
ments, hut it is clearly Intended that the Council review 
the statements and take such informed action, directly 
or through advice to the President, as may be appropri- 
ate to advance the policies of the Act. Moreover, the 
availability of the reports to the public will give 
assurances that interested citizens and groups will be 
able to review the evidence supporting particular deci- 
sions that may have substantial environmental impact. 
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In an Executive Order that followed the enactment 
of the Actj the President directed the Council to 
issue guidelines to federal agencies for the prepara- 
tion of Section 102(2)(C) statements;^^ interim 
guidelines were proniulgated on April 50, 1970.^^5 
These guidelines, in turn, required the several 
agencies to establish formal procedures to identify 
agency actions requiring environmental statements, 
and for the preparation of the stateii^nts themselves. 
Based on the Act's legislative history, the interim 
guidelines freed the federal environmental protection 
agencies, such as KAPCA and FWQA, from the prepara- 
tion of such statements. The interim guidelines make 
it clear that a serious, substantial review of environ- 
mental impact is required, rather than a mere formal 
finding that the environmental impact of proposed 
action will not be adverse, or cannot be avoided. 

By September, 1970^ ^ Isrge number of Section 102 
statements had been received by the Council, most as 
yet in preliminary form. The statements are being 
reviewed by the Council for compliance with the law 
and the guidelines. It is apparent that many 
agencies are devoting major attention and a great deal 
of time and effort to the development of these state- 
ments; this, in turn, has served to delay a number of 
agency actions. "Whether gains to the environment 
will justify these delays is not as yet clear, for 
there is as yet no evidence one way or the other 
whether the required review of environmental impacts 
will result in policy changes, or will merely result 
in more elaborate justification of policies determined 
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on other grounds. Paradoxically, the careful and lalns- 
taking preparation of Section 102 statements may have 
the result, in some instances, of protecting the 
agencies from the environmentalists, rather than the 
environment from the agencies. Vlhen an agency is chal- 
lenged on some project by conservation or environmental 
protection organizations, judicial review is more libels 
to uphold agency action if it is supported hy a detailed 
statement on environmental impact that covers every 
angle. If usual principles of administrative review 
are followed, the court will not substitute Its judg- 
ment for that of the agency as long as the agency can 
show that it has, indeed, considered and verified all 
of the relevant facts in deciding to move ahead on 

4ll 

some project that oasts a burden on the environment. 
While agency activity in compliance with the require- 
ments of the Act has been encouraging in the first 
six or eight months, it is too early to gauge the 
legislation's long-range effectiveness.^^^ 

The early impact of the National Environmental Polioj 
Act was encouraging In some other respects; in the first 
three months after its effective date, it was relied on 
in at least two judicial and three administrative deci- 
sions, and in every instance projects with adverse 
scenic or environmental impact were held up for further 
review — one of these decisions was the temporary injunc- 
tion issued by the Federal District Court in Washington, 
D.C. forbidding the Interior Department to grant a per- 
mit to a group of oil conjianles to build a road across 
federal land in Alaska, preparatory to the construction 
of a planned oil pipeline across the Alaskan tundra. ® 
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Although the policy of the Act my aid environ- 
mental litigation, it carefully stops short of the 
e;^ress creation of a personal "right" to a clean 
environment. The Act declares that "The Congress 
recognizes that each person should enjoy a healthful 
environment and that each person has a responsibility 
to contribute to the preservation and enhancement of 
the environment. The Senate-passed version of the 
bill had provided that "each person has a fundamental 
and inalienable right to a healthful environment," 
but this assertion was eliminated in conference. ^^5 
Thus, the extent to which the Act will provide a 
basis for private litigation, or for litigation on 
behalf of the public interest by private groups 
remains uncertain. 

The question, whether the responsibilities for en- 
forcement ought to be lodged in specialized agencies 
having expertise in the management of particular 
aspects of environmental pollution or whether agencies 
charged with environmental protection generally are 
more appropriate, has been answered for the time being 
on an operationally significant level, by some recent 
state legislation^^^ as well as by the new Federal 
Reorganization Plans. 

The federal government has gone strongly in the 
direction of general protection under Reogranization 
Plans Kos. 3 and submitted to Congress on July 
19T0, effective sixty days later. Reorganization 
Plan Wo. 4 established the National Oceanic and 
Atmospheric Administration whose primary purpose will 
be to coordinate research relating to the sea and 
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the atmosphere with an enphasis on securing future 
food, mineral and other resources. It is not 
directly concerned ¥ith the control and regulation 
of the environment but is significant in that it 
separates and recombines research functions of 
operating agencies. Thus, for instance, the Heorgani- 
zation Plan abolishes the Environmental Science 
Services Administration In the Department of Commerce, 
established under Reorganization Plan Do. 2 of 1965 
which had transferred the regulatory control of water 
pollution to that department. 

Of far more immediate significance is Reorganiza- 
tion Plan No. 3 which established the Environmental 
Protection Agency. Significantly, the agency is not 
a separate department nor is it made part of any 
department. It is headed by an administrator who does 
not appear to have cabinet rank, assisted by no more 
than five assistant administrators.**^? The Agency, 
which will have some five or six thousand employees 
transferred from existing operating agencies, will 
operate with a budget of $1.4 billion as previously 
allocated. It is given no new powers but is the 
recipient of all of the powers legislatively granted 
to the component agencies transferred into it. The 
agencies and functions now combined in the Environ- 
mental Protection Agency are the following". 

1. The Federal Water Quality Administration, essen- 
tially with all of the functions that had 
previously been transferred to the Department of 
Interior under Reorganization Plan Ho. 2 of 19®. 
as well as the functions vested in the Department 

174 



l^fTERGOVERNMEMTAL ASPECTS 


of Interior with respect to studies on the effects 
of insecticides, herbicides, fungicides, and 
pesticides upon fish and wildlife resources, and 
with respect to some other pollution-related studies. 

2, The Environmental Health Service, in the Department 
of HHfT, including the National Air Pollution Control 
Administration and the Environmental Control Admin- 
istration, with the Bureaus of Solid Waste Manage- 
ment, Water Hygiene and Radiological Health. Not 
transferred are the functions carried out by the 
Bureau of Community Environmental Management, the 
Bureau of Occupational Safety and Health, and the 
Bureau of Radiological Health insofar as its func- 
tions pertain to regulation of radiation from con- 
sumer products, radiation used in the healing arts, 
occupational exposure to radiation and research, 
technical assistance and training related to any of 
them. 

3. The functions vested in the Secretary of HEW re- 
lating to the establishment of tolerances for 
pesticide chemicals under the Federal Pood, Drug 
and Goas'etlc Act. 

The functions of the Atcanic Biergy Commission, as 
administered through its Division of Radiation Pro- 
tection Standards, Insofar as such functions con- 
sist of establishing generally applicable environ- 
mental standards for the protection from radioactive 
materials, as well as the functions of the Federal 
Radiation Council. 

5 . The functions of the Secretary and Department of 
Agriculture under the Federal Insecticide, Fungicide, 
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Eodenticide Act, as well as the functions relating 
to that department under the Federal Food, Drug 
and Cosmetic Act and those administered through 
the Environmental Quality Branch of the Plant 
Protection Division of the Agricultural Research 

iipl 

Service. 

Transferred also were the ¥atsr Pollution Control 
Advisory Board and the Air Quality Advisory Board froi 
the Departments of Interior and HEW, respectively, an! 
"so much of the functions of the Council on Environ- 
mental Quality under. . . the national Environmental 
Policy Act of 1969. . . as pertains to ecological 
systems. In submitting these reorganization plans 
to Congress, the President expressed the hope that the 
new Environmental Protection Administration would set 
environmental baselines for industry to follow and that 
It would work closely with the Council on Environmental 
Quality. He described the new agency's general joh as 
that of focusing "on setting and enforcing pollution 
control standards. "^^5 

While the creation of the Environmental Protection 
Administration may be viewed as a significant first 
step in a coordinated attack on environmental pollution 
problems generally, it creates— as must every major 
reorganization of this kind— a number of problems of 
its own. First, while the new agency may successfully 
coordinate the Federal Government's attack on environ- 
mental pollution, it cannot deal with environmental 
problems generally because it has no jurisdiction over 
federal development programs that affect the environmen 
nor does it have any role to play in conservation effor 
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of other agencies and departments. To be sure, this 
cooMinating function might be playai by the Council 
on Environmental Quality, though, as has been noted, 
its express pO¥ers are not exactly designed to accom- 
plish this purpose. The new Environmental Protection 
Administration, in combining many agencies whose 
primary purpose is to fight pollution, had to relin- 
quish some of the research functicais which had pre- 
viously been a part of those agencies and which are 
now continuing sei»rately in the National Oceanic and 
Atmospheric Administration. Th^e is, moreover, no 
guarantee that the different functions of the new 
Environmental Protection Administration will be 
carried on in any clearly integrated fashion. Each 
of the separate agencies transferred will still 
operate under its own basic law. The question remins 
whether a full and complete integration of functions 
will not require some basic changes in procedures and 
administration, thus necessitating basic changes in 
the underlying law. 

There is a certain neatness in putting all or most 
environmental protection activities under a single 
agency. Clearly, there are important trade-offs in 
the field of pollution control, and the control of one 
aspect of pollution frequently affects another. If 
we have separate air pollution and water pollution 
control agencies, the argument goes, then whatever 
choices are made by one agency may improperly affect 
another, in the absence of a single locus of responsi- 
bility for the protecticffi of the aivironment as a 
whole. On the other hand, it may be that the effective- 
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ness of regulatory controls is not necessarily en- 
hanced by the establishment of larger dejartments 
with a multiplicity of responsibilities. VMle solid 
waste disposal, for instance, raises both water pol- 
lution and air pollution problems, the technology of 
water pollution control and air pollution control 
differ so widely, and the personnel that is employed 
to manage either effort differs so widely in back- 
ground and training, that the establishment of a 
single agency to deal with both does not necessarily 
enhance the effective regulation of either. The sug- 
gestion has been made from time to time that since 
so many governmental development programs affect the 
environment, agencies charged with environmental pro- 
tection ought to have a full range of responsibilities 
including such matters as road building, resource 
development, wetlands developnent, open space planning 
and recreation areas as well. Such experience as is 
available oasts doubt, however, on the wisdom of 
lodging both regulatory and developmental responsibi- 
lities within a single agency. At this juncture, the 
establishment of the Federal Environmental Protection 
Agency, limited to the control of pollution, reflects 
the better of the available choices. But conscientious 
study and sound deliberation are still needed to develop 
agencies charged with broad responsibilities for environ- 
mental protection generally, with operating departments 
that develop expertise in particular areas of concern; 
Integrated policy approaches then would he the 
business of the highest level of the agency. Clearly, 
there are no easy answers. The need for a broad, 
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coordinated policy for environmental protection as a 
whole has been recognised end admowledged. The need 
for expertise in particular agencies end the question 
whether such expertise may be developed within the 
framework of a department with broader, more general 
responsibilities has not been fully explored. To be 
sure, the two approaches are far from mtually exclu- 
sive. The assumption, however, that a contribution 
to environmental control is made simply by a legis- 
lative combination of existing pollution control and 
conservation agencies into one mammoth department is 
probably ill placed. Unfortunately, much of the 
recent legislative effort at the state level has been 
precisely of this nature. ^24 

k consideration of intergovernmental aspects of 
environmental controls would not be complete without 
a mention of some emerging governmental issues and 
priorities. In the present national concern for the 
environment, it is generally assumed that there is a 
national uniformity of interests in environmental pro- 
tection and that there are no large political differences 
among the proponents of better environmental management. 
In actuality, there is a variety et ir.tereata involved 
in environmental protection, not all of which are 
wholly consistent with one aiotber. One of the larger 
issues which is lUcely to develop among the environ- 
mentalists is the cleavage between the urbanist and 
the conservationists. ‘While the environment is but 
a single, interrelated system, differences in approach 
are likely to be raised in terms of priorities and 
claims on scarce appropriations. Stated simplistically, 
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if a choice has to he made, shall we spend our re- 
sources to save the redwoods or preserve the cities? 

The preservation of the cities may well require the 
further expansion of power sources and the creation of 
more power plants and transmission lines that will 
have at least some deleterious effects on conservation 
and aesthetic values. ^0 ^an jja^e both conservation 
and scenery and the power, If we are willing— and able 
—to pay for it.^^® But if not, then a political con- 
text for scarce resources is lllcely to develop and will 
need to be resolved by the legislature and by approp- 
riate administrative agencies. **27 

Without denigrating the aims of the conservationists, 
it may be well to remember that, broadly defined, the 
environmental problems of the cities have given rise 
to grave and Immediate political pressures. On the 
other hand, the legislatures— including the Congress- 
have often appeared to be more responsive to non-urban 
constituencies. A restructuring of governmental 
machinery for environmental controls will have to 
take account of such imbalances and try to make pro- 
vision for their resolution. 

Another aspect of environmental concern with 
intergovernmental implications, not referred to 
previously. Is that of population control. By general 
consensus, no degree of environmental protection can 
restore the ecological balance, unless population 
growth is controlled. The legal machinery for 
population control is as yet undeveloped, though 
more liberal abortion legislation in a few states, 
and government programs for the dissemination of 
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raiBily plaimins oavlce and health programs to imke 
such advice effective^^® are moves in that direction. 
There are a number of InterEoaeminental aspects in 
population regulation. Though population control has 
become a matter of national polloyC^ and although 
there are federal programs to advance family planning, 
the states provide the lavs relating to abortion, *^52 
and, until recently, they also controlled the issue 
of vhether or not birth control and family planning 
information could be readily disseminated. 
question which needs investigation Is whether exist- 
ing state laws regulating dissemination of planned 
parenthood information and other aspects of medical 
care that impinge on procreation, stand in the way 
of effectuating the national policy. 

Finally, there is the inevitable problem of 
balancing economic growth and environmental exploita- 
tion. Emphasis on economic grovrth and industrial 
development has In the past lessened the concern for 
environmental protection. When Industrial development 
and the creation of employment opportunities are 
emphasized, air pollution and water pollution control 
are likely to become secondary. In fact, numerous 
instances may be cited where conscientious choices 
were made to sacrifice environmental, recreational, 
and scenic values for the sake of economic develop- 
ment of a particular river or region. Any approach 
to Intergovernmental aspects of pollution control has 
to include consideration of the fact that industrial 
and economic development is not uniformly advanced in 
all of the states and regions of the United States. 
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Hence, environmental controls are likely to fall most 
heavily upon those parts of the country that would 
now have the same freedom to exploit— and abuse— the 
environment for purposes of economic advancement as 
did other parts of the country some fifty or one 
hundred years ago that now find themselves in advanced 
stages of development. A national policy of environ- 
mental protection must find ways of ensuring that 
newly developing areas of the country are not kept 
in an industrially and economically backward state 
at the price of environmental protection for the rest. 
In moat instances, economic growth is possible without 
undue burdens on the environment; it may simply be 
more costly. To the extent that economic development 
with adequate protection of the environment may be 
more costly than it was during the days when the 
environment was being despoiled, a way must be found 
to see that the environment policies of the present 
provide means to equalize the competitive advantage 
enjoyed by earlier exploitation. 
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Federal Power to Preserve 
the Environment; Enforcement 
and Control Thchniques 


It is the purpose of this paper to exaMne various 
ways in which the federal government can compel or 
induce compliance with environmental standards. 
Accordingly^ some provocative areas of inquiry, such 
as those pertaining to the substantive standards to 
be set or the process by which such decisions are to 
be made, have not been discussed. Since the focus 
is the enforcement role of the federal government, it 
also seems necessary to forego consideration of many 
interesting questions pertaining to the possible role 
of private litigation in protecting the environment.^ 
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Introduction: the Constiluiiond Power 
of the Federal Government 

It is sometimes said that the constitutional struc- 
ture of the United States, with only limited powers 
accorded to the federal governuEiit, restricts its 
ability to act on a nation-wide basis in preserving 
the environment and reuuirea it to accomplish its 
goals through enlisting the cooperation of state and 
local governments. It is suggested that this nation, 
unlike those with centralized governments such as 
Great Britain, is precluded by law from taking the 
steps needed for an all-out national effort to protect 
the environment from every challenge. Whatever might 
have been the prevailing notions one or two generations 
ago, most students of constitutional law would assert 
today that this is simply not true. Political consid- 
erations calling for restraint in the exercise of 
federal power may cause a choice to be mde, wisely 
or unwisely, in favor of local programs and local 
enforcement; it may be that the sheer size and 
geographical diversity of our country— unlike Great 
Britain— argue for a large measure of local control 
as a matter of policy; but such elections should be 
frankly recognized as resting upon conscious choice 
and not compelled by any constitutional barrier. 

SOUECIS OF FEDERAL AtTIHOBITT 

The federal government, unlike the states and most 
centralized foreign governments, is one of enumerated 
powers and can act only within the area of its 
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authority. Yet these powers have been so broadly 
extended by a successicn of Supreise Court decisions 
that virtually any conceivable measure reasonably 
intended to protect the envircairaent can readily be sus- 
tained under one or more of the grants of authority to 
Congress. Regulations forbidding or restricting 
activities that contribute to pollution or otherwise 
despoil the enviroruaent, a wide range of criminal 
and civil sanctions to ensure adherence to these 
regulations; and the spending of government funds for 
research; as veil as incentives for desired conduct, 
are all within the power of the federal government 
if it chooses to act. 

The Commerce Power 

Direct federal regulation, including outright pro- 
hibition where it is deemed appropriate, of virtually 
every activity tending to contaminate the environment 
may be sustained under the federal power over inter- 
state and foreign connerce. Federal authority to 
forbid water pollution need not be limited to inter- 
state or boundary streams or to navigable waters . 
Federal authority to ja?otect the quality of the air 
need not depend on the argument that the movement of 
contaminating gases or particles is a form of commerce. 
Pesticides need not be traced across state lines 
before federal power may be invoked. Solid wastes 
may remain in the state where they are dumped without 
conferring immunity fran federal control. Congress 
can act in ail of these areas if it sees fit. 

The commerce power has been by far the most widely 
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used— and upheld— regulatory weapon in the congres- 
sional arsenal. From its initial definition hy John 
Marshall in Gibbons v. Ogden, ^ "commerce" has been 
given an extremely broad construction and once it is 
found that interstate commerce is involved, the power 
of Congress "may be exercised to the utmost extent 
and acknowledges no limitations other than those 
prescribed in the Constitution."^ 

Thus, anything which may be properly characterized 
as "interstate conmerce" may be regulated, or Indeed 
forbidden by Congress. But that is not all. The 
power to regulate or protect interstate commerce 
extends to include the power to control those things 
which are not commerce or are purely intrastate com- 
merce, provided that such control is reasonably deemed 
by Congress to be of assistance in the regulation or 
fostering of interstate commerce itself. 

For example, while the production of goods intended 
to move in interstate comnerce may not, in itself, be 
deemed "commerce," Congress may regulate the circum- 
stances of that production, including the wages, hours^ 
and labor relations^ of those en^iloyed in it. Hor need 
goods move, or even he Intended to move, in interstate 
commerce to be subject to federal regulation. A trivial 
amount of wheat produced by a snail farmer entirely 
for use on his own farm was held to be an integral 
part of the supply of a commodity, some of which moves 
in interstate commerce, and therefore subject to 
congressional regulation in order to control the inter- 
state price. Even though the effect of a single 
person's conduct "may be trivial by itself," Congress 
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Is entitled to coi^ider the total Impact of "his con- 
tribution taken together with that of many others 
similarly situated."^ 

Thus, such essentially local activities as the 
refusal of a restaurant, a motel, or even an amusement 
area, to serve a black customer have been held subject 
to proscription, cai the basis of the congressional 
finding that such refusals irMbit the interstate 
transportation of food, or entertainment equipment, or 
the interstate movement of travelers.^ 

Moreover, the fact that the power of Congress is 
sought to promote a social objective unrelated to 
business is no bar to its exercise.^^ Thus, the Court 
has upheld the application of the cocmerce power to 
prohibit the interstate transportation of lottery 
tickets. It is interesting that in reaching its 
decision the Court characterized the decision of 
Congress as one that "such commerce shall not be 
polluted by the carrying of lottery tickets from one 
state to another. Other instances of Court-approved 
use of the commerce power for purposes not related to 
business include prohibitions of the transportation of 
persons for purposes of prostitution,^^ or even 
amateur immorality, and the interstate transporta- 
tion of a kidnapped person. 

In addition, in upholding the federal power over 
wages and hours in eniployment, the Court in United 
States V. Darby^ ^ sustained prohibition of interstate 
transportation of goods manufactured through use of 
labor employed contraiy to the federal standards, 
and, as a means of Inplementing this, Congress was 
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permitted to forbid their manufacture as The 

Court has therefore, it wouM seem, drawn up the blue- 
print for almost any exercise of congressional power. 
Something— anything—is prohibited from movement in 
interstate commeroe, and then to make this prohibition 
effective, that something cannot be produced at all. 

Therefore, if Congress wishes to forbid a mnu- 
facturing process which pollutes the air or the water, 

OP the manufacture of a product which Itself will be 
damaging— e.g. , detergents containing phosphates— it 
may forbid the movement in interstate oommerce of the 
product and then to implement this prohibition forbid 
its manufacture as well. Indeed, the power of Congress 
to forbid the manufacture need not rest upon its exer- 
cise of the power to forbid the interstate movement; 
if the manufacture itself may affect interstate oomneroe. 
It may be regulated or prohibited even though Congress 
elects not to forbid interstate transportation of the 
product.^® 

Alternatively, Congress can, after appropriate 
hearings, reach the factual conclusion that air pollu- 
tion, or water pollution (even of intrastate, non- 
navlgable, streams), hurts interstate oommerce by 
injuring crops, farm animals or fish, impeding aerial 
or possibly even surface transportation, discouraging 
travel for employment or recreation, etc. On the basis 
that even the acts of one snail polluter, whose 
effluence alone would he insignificant, looms large 
when taken in conjunction with those of thousands of 
others, a rationale for total control may be readily 

put forward. 
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In many situations there are alternate grounds for 
congressional exercise of the conHnerce power to control 
the waterways or the airways as highways for commerce. 
If it were necessary, argunents could be made that not 
only interstate waterways, but even intrastate naviga- 
ble waterways used or susceptible of use by interstate 
commerce, fall within the regulatory power of Congress. 
Alternatively, it might be asserted that the pollutants 
themselves were articles in connierce, the movement of 
which could be regulated. These approaches might, 
however, fail to provide a basis for regulation of 
pollution of a non-navigable, purely intrastate body 
of water; while every river reputedly finds its 
way into the sea, there must be some lales, and 
streams feeding lakes, the entire systems of which 
are entirely within the borders of a single state. 

The air, of course, is subject to no such confining 
process and it must be assumed that every molecule 

ok 

ultimately finds its way to every part of the world. 
Hence, if particles or gases emitted into the air are 
regarded as themselves articles of commerce, there 
would be no doubt of their inclusion in interstate 
streams of air; their mov^nent, as, air pollutants, 
across a state line would constitute interstate 
commerce. IJven offensive odors have been held to be 
air pollution moving in interstate conmerce.^^ 
Alternatively, if visibility is affected by concen- 
trations of mrticles, or possibly gases, even if 
they did not cross a state line, their interference 
with Interstate air navi^ticn would seem to be a 
sufficient basis for federal control. But again, 
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there are other grounds for asserting federal control, 
suggested above, falling much more closely within 
established constitutional doctrines. 

The Power to Tax and Spend 

The power to spend money is an important device 
available to Congress for accomplishing many purposes. 
Some of its possible uses for purposes of protecting the 
environment will be explored below. Expenditures 
generally do not give rise to constitutional Issues, at 
least in the absence of a violation of one of the nega- 
tive commands of the Constitution such as that forbid- 
ding the establishment of religion. The spending power 
may be used only for the "general welfare, "^7 as dis- 
tinguished from narrower purposes, but it is difficult 
to believe that the protection of the national environ- 
ment would not be sufficiently general to pass any 
test, even assuming that there were a litigant with 
standing to challenge the expenditure.^® After all, 
the environment is the epitome of what is "general." 

The taxing pov;er is equally broad, and except for 
a few limitations not here pertinent, may be regard- 
ed as substantially untraiiimeled.^5 jf a tax is 
primarily a camouflaged regulation rather than a 
revenue-raising measure, there is still little likeli- 
hood of successful challenge to it. First of all, 
the Supreme Court has been extremely willing to adopt 
the characterization given by Congress and accept 
the tax at face value. 5^ But If , in a rare case, the 
Court regarded the "tax" as not a revenue measure at 
all but a purely regulatory one, it would still uphold 
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it if it could be sustained under aie of Congress' 
regulatory powers— for exaa 5 >le, its power over inter- 
state coirmerce.^^ 

These considerations are pertinent when the question 
of the effluent charge^ is raised. This is a suggested 
device, discussed below, whereby a polluter (generally 
of water) is taxed an amount measured by the cost of 
cleaning up the quantity and type of effluent he emits, 
with the proceeds used for such treatment operations. 
Whether the charge he regarded as a revenue-raising 
measure, or more like a protective tariff aimed at 
discouraging rather than raising money, it neverthe- 
less would stand up. If the charge is part of a scheme, 
modeled perhaps on that in use in the Ruhr Valley in 
Germany, of earmarking money taken from polluters for 
financing the processes of purification, a possible 
attack might be made on the basis of United States v, 
Butler, but it may be confidently predicted that the 
Court would uphold the plan. 

In Butler, a tax on processors of certain agricultu- 
ral products was specifically earmarked for payments to 
the farmers who had grown the crops. The Court, during 
the high water period of judicial Invalidation of Kew 
Deal economic measures, held that the processor had 
standing to attack the tax imposed on himself, and could 
then bring into question the entire scheme; since the 
awarding of benefits to farmers was intended to purchase 
adherence to a regulatory scheme then regarded as beyond 
the powers of Congress, tiie Court invalidated the entire 
program. Subsequent decisions cast doubt upon the con- 
tinued force of this precedent, 55 hut in any event 
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at least two distlnotlons would itake it Inapplicatle 
to the effluent charge; ( 1 ) The proposal does not 
involve any huylng of cooperation; and (2) the entire 
program could be sustained independently under the 
commerce power, which at the time of the Butler 
decision was not deemed sufficient to uphold the 
agricultural program there involved. 

The Treaty Power 

If these grants of power are not sufficient, there 
are still further grounds for federal authority in 
the area. Under the treaty power, for example, the 
President can enter into an agreement with another 
nation whereby both agree to engage In or refrain 
from designated conduct; thereafter. Congress can 
implement this treaty through legislation which in 
the absence of the treaty it might not have ted the 
power to enact. For example, an attempt by Congress 
in 1915 to legislate protection over mlgratciry birds 
had been held unconstitutional by two lower courts, 
which did not deem the commerce power to be applicable. 
(It is doubtful whether that result would be reached 
today.) In I9I6, the President, with the consent of 
two -thirds of the Senate, then entered Into a treaty^^ 
with Great Britain**® providing for mutual protection of 
the birds by the United States and Canada. Following 
this. Congress in 1918 enacted legislation forbidding 
the killing, , capture or sale of such birds. Assuming 
arguendo that such legislation would not have been 
within the power of Congress in the absence of the 
treaty, In Missouri v. Holland ***-the Court nevertheless 
upheld It as an Implementation of the treaty. 
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Thus the United States could enter into a treaty 
vlth Csmada ¥heret)y both nations agreed not to pol- 
lute the air or the water. Especially between 
neighboring countries, there would be no problem as 
to the validity of such a treaty. To the extent 
that air pollution crossed the international boundary, 
the mutual interest of the two nations would be 
clear, and it may be assumed that even though pre- 
vailing winds are generally from West to East there 
is a sufficient possibility of North-South movement 
to sustain any in^jlementation deaned desirable by 
Congress. Even as to the pollution of waters which 
do not serve as or move across international bounda- 
ries, the effect on the total continental ecology 
(through killing of wildlife, etc. ) would appear 
ample to sustain siinilar broad legislation. 

But the validity of such a treaty or of legis- 
lation Intended to implement it would not seem to 
depend on the proximity of the sigimtory nations; 
protection of the environment would seem to be a 
most appropriate subject for international agree- 
ment.^^ Doubts as to validity would arise only if 
the use of the treaty power were a clear subterfuge 
intended to permit to do somsthiAg which 

it could not otherwise do. If, for example, we 
entered into a water pollution treaty with a 
remote nation with which we bad virtually no 
physical or commercial relationship or interest— 
e.g., Vietnam?— the treaty might be deemed so 
flagrant an attempt to raise the federal power by^ 
its own bootstraps as to be treated as nugatory. 

In such an improbable event, federal power would 
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have to rest upon some other hasls; even so, there 
would seem to be no difficulty's 

POSSIBLE IIMITATIOHS 

Thus far we have discussed the affirmative bases 
for federal authority, without considering such 
limitations as there may be upon a grant of authority 
which is applicable prima facie but might nevertheless 
run afoul of some other constitutional prohibition. 

By way of analogy, Congress can certainly regulate 
interstate railroads, but it could not forbid Democrats 
to travel on them. 

Just Compensation 

The Fifth Amendment proscribes the talcing of 
private property for public use except upon payment 
of Just compensation. Presumably, the argument can 
be made in some states that one who owns land abutting 
a stream has certain "property" rights incidental to it, 
which may be regarded traditionally as including the 
right to dump waste products into the stream; under the 
law of other states, analogous claims may be based 
upon "appropriation" of water through prior use of it. 

A large bcdy of law has evolved concerning rights to 
discharge wastes into waterways, the relative posi- 
tions of upstream and downstream users, the development 
of prescriptive rights and the doctrines of appropria- 
tion and res communes But all of these asserted 
rights, if they can be elevated to the status of 
"property" at all,^'^ are presumably subject to the 
police power of the appropriate state or local 
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llfi 

government and its analome, the regulatory power 
of the federal goverrflnent39 Certainly, as to navigable 
waterways the authorities appear clear that the prop- 
erty rights of abutting owners are subject to federal 
regulation. And to the degree that the federal power 
may extend to non^avigahle intrastate waters as well, 
the same reasoning could also subordinate any asserted 
property right to such regulatory authority. 

The police power— meaning, in effect, the right of 
government to legislate in the public interest^^— when 
used for a legitimate purpose has frequently tended to 
qualify otherwise e3dsting property rights. 5^ "^05t 
regulations of business necessarily impose financial 
burdens on the enterprise for which no compensation 
is paid. These are part of the cost of our civiliza- 
tion."53 

Air and water pollution may properly be character- 
ized as a nuisance; if there is a property right to 
continue to commit such a nuisance, it is certainly 
subject to legislative abridgement, without compensa- 
tion, in the interest of the public welfare. Indeed, 
a state may, if It wishes, destroy one industry if it 
finds it essential in order to protect another. ^5 The 
federal government, wherever one of its grants of 
power gives it reach, may do much the same things as 
the states may under their more generalized police 
power. 

Even more clearly, there is no "property right" to 
pollute the air. 'While the property owner was once 
thought to have rights to the air above his land up 
to the heavens, this is very much qualified by the 
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right of aircraft to traverse his air spaoe57 and, 
moreover, would not necessarily include the right to 
emit particles or gases which would quickly pass into 
the air space over someone else's property. 5® 

tlhile the dividing line between valid regulation 
under the police power or other grants of legisla- 
tive authority on the one hand, and a taking of 
private property for public use for which the Con- 
stitution requires compensation, is not easily 
defined, 59 regulation of pollution would seem to fall 
clearly within the area where condensation is not 
required. 

Due Process of law 

Federal legislation, even if enacted pursuant to 
a constitutional grant of authority, must still be 
consistent with the prohibition against taking life, 
liberty or property without due process of lav, found 
in the Fifth Amendment. Prom a procedural standpoint, 
this may require that the proceedings of regulatory 
or other administrative agencies meet standards of 
basic fairness. 

At an earlier period of constitutional interpre- 
tation, the due process clause was also used to strike 
down legislation on the ground that it was substan- 
tively unfair or unreasonable.®*^ The Supreme Court 
has, In recent years, veered away from this approach; 
there have been almost no instances in which the Court 
has Invalidated either federal or state legislation on 
grounds of substantive due process,®^ and apparently 
none at all in cases of economio regulation. ®5 The 
250 



ENFORCEMENT AND CONTROL TTCHNIQUES 


tjpes of environmental control neasures currently in 
contemplation couM scarcely be regarded as likely to 
give rise to serious objecticais on substantive due 
process grounds, even assuming tlie present vitality 
of the doctrine. 

It is possible, however, to conceive of a later 
era, in which the envircmiental situation has become 
so critical that much more drastic measures, sharply 
curtailing individual liberty, are seriously contem- 
plated; in such a case constitutional problems might 
indeed arise. If, fccr example, no satisfactory answer 
to environmental problems can be found so long as popu- 
lation continues to grow at its present pace, we are 
likely to consider elimination of tax exemptions for 
children after the second, or thini. If that fails to 
reduce the birth rate to a sufficient degree, the 
next step might be the imposition of an additional tax 
upon the more fecund, and, ultimately, suggestions for 
limitations upon the number of babies a couple is 
permitted to have, compulsory contraception, or the 
eventual proposal that parents of two or more children 
be sterilized. If and when that issue comes to the 
fore, there will undoubtedly be a serious debate as to 
the constitutional, as veil as the ethical, religioizs, 
and practical overtones of this kind of emission control 
however, it would seem premature to explore it at this 
time. 

Political Limitations 

Kuch more significant than the limitations imposed 
by the Constitution in a legal, judicially enforced, 
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sense are the practical political factors which have 
thus far restricted the federal role in the protection 
of the environment and may be expected to have a 
restraining influence In at least the near future. 

As pointed out by Professor ¥echsler; "Uatlonal 
action has always been regarded as exceptional in 
our polity, an intrusion to be justified by some 
necessity, the special rather than the ordinary case 
.... The tradition plainly serves the values of our 
federalism insofar as it maintains a burden of per- 
suasion on those favoring national intervention. "® 

¥e have undoubtedly reached the point at which, in 
the judgment of many students of environment, that bur- 
den has been met and need for a much larger federal role 
has become manifest. Even so, there are serious doubts 
whether in a nation as vast as ours, complete centrali- 
zation of control over environmental protection would 
be wise, even if it were politically feasible.®'^ 

Caution as to Preemption 

Congressional action under a grant of power such as 
the commerce clause may displace state law, under the 
Supremacy Clause of the Constitution.® Frequently, how- 
ever, Congress prefers to permit all or certain hinds of 
state regulation to coexist with its own requirements. 

If it expresses its intention to preempt or not to pre- 
empt with sufficient clarity, its expression should be 
decisive. But federal laws are often less than clear 
in this respect, and the courts are left with the dif- 
ficult task of ascertaining the "intention" of Congress 
on questions which it tiad probably not considered. 
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Until recently, federal statutes on vater and air 
pollution expressly left large areas of responsibility 
to the states . With the apparently inevitable 
increased assuniption of responsibility by the federal 
government in these fields, however, questions of how 
ffluoh authority is left to the state and local govern- 
ments will have to be faced. Ir/here state regulations 
are more permissive than federal, there should, of 
course, be no difficulty in striking them down. But 
when a state seeks to insist on standards of environ- 
mental protection more stringent than those lnrposed 
by federal authority, decisions will have to be 
reached as to whether the interest in having a single 
comprehensive plan and in achieving nationwide uni- 
formity of regulation is sufficiently great to justify 
forbidding the state from so acting.*^^ 

Congress will, therefore, probably have to give 
more attention in the future to avoiding the unwitting 
exercise of its power in such fashion as to strike 
down under the Supremacy Clause state lavs intended 
to protect the environment. 

* * *• * 

Assuming, therefore, almost plenary power in the 
federal government to legislate for the protection of 
the environment, we must turn to the techniques which 
can be used to accomplish this purpose, the various 
carrots and sticks available to Induce or compel com- 
pliance with the government's decisions in this area. 

It should be recognize at the outset that good inta 
tions will not be sufficient to save the environment. 
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Pollution will not be ended through individual house- 
wives rejecting detergents containing phosphates, col- 
lege students refusing to buy heer in throwaway cans, 
motorists insisting on lead-free gasoline. Hor is 
any major contribution to the solution likely to be 
found in voluntary measures on the part of public- 
spirited business concerns. In most situations, under 
current rules of the game, it pays to pollute, and 
the company that increases its expenses substantially 
to avoid doing so will generally find itself at a com- 
petitive disadvantage; on the other hand, if all com- 
peting firms were subjected to the same regulations, 
all would have an incentive to comply, especially if 
we succeed in making it sufficiently expensive to harm 
the environment, or sufficiently cheap to preserve it, 
or a combination of both. 


Direct Reguktion 

TIPES OF SMCTIOW 

Thus far we have had only a trickle of enforcement, 
as contrasted with torrents of pollution, llhile no 
devices to compel conpliance can succeed in the absence 
of a national commitment to save the environment, there 
is reason to hope that such a commitment may be forth- 
coming; it is therefore important to explore ways in 
which it can be turned to most effective use. 

The most obvious way to discourage any kind of 
conduct deemed undesirable is to prohibit it and to 
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make it painful for anyone who violates the prohiM- 
tlon. There are a number of traditional legal devices 
which can be used for this purpose. When sought to 
be applied in cases of daaage to the environment, 
however, some of these sanctions may not work well. 

Criminal Prosecution 

Perhaps the most direct sanction is to make violation 
a crime. Despite the emphasis in state anti-pollution 
legislation on criminal, as opposed to other types of 
sanotion,'^^ criminal pposecutions have seldom been used 
effectively in the enforcement of environmental pro-r 
tecticn laws. There are several possible explanations. 

First of all, if anything more tten a small fine 
(analogous to that given for a parking violation) is to 
be imposed, tradition, perhaps reinforced by a con- 
stitutional mandate, may require that there be a show- 
ing of some kind of mens rea . To impose a substantial 
prison term, willfulness, or at least negligence, would 
probably have to be proved beyond a reasonable doubt. 
Since the most important polluters are likely to be 
large business concerns, it will often be Impossible 
to prove the personal culpability of individual officers 
or employees, (Coi^oratlons can, of course, be fined 
but can scarcely be iJipi’isoned. ) And in a criminal 
prosecution, the government will have to prove its 
case beyond a reasonable doubt, and because of the privi- 
lege against self -incrimination it may have to do so 
without the benefits of discovery of information known 
to the defendant; moreover, if it loses in the trial 
court, it may not appeal."^ 
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There is also the difficulty of establishing a level 
of punishment which will be effective. One may well 
doubt the effectiveness of our criminal law as a whole, 
as well as find difficulty in evaluating its actual 
deterrent effect. But at least where there is a strong 
public revulsion toward the offense and the offender, 
there can generally be a wider range of punishment which 
may he severe enough to have whatever deterrent value 
punishments ever have and yet not be so harsh as to 
deter a judge from imposing them or a jury from con- 
victing. 

This degree of latitude may not be available, 
however, where criminal sanctions for pollution are 
concerned. It is doubtful that public opinion has yet 
reached the point, in spite of rapidly growing interest 
in the protection of the environment, that one who 
murders a lake would be regarded as comparably culpable 
to one who murders a person.'^ At the other end of the 
spectrum is the fact that small finesTS simply will not 
deter large corporations. It is quite clear, for 
example, that the attempts by Consolidated Biison to 
reduce its pollution of Hew York City's atmosphere 
have not been the result of the occasional $25 or |100 
fines imposed upon It.’^^S 

As long as the context appears to the public to be 
a commercial one, and the net damage done by any one 
act on the part of one polluter is not clearly discern- 
ible, the situation may continue to resemble that which 
has obtained in connection with enforcement of the anti- 
trust laws. In that area, the criminal sanction has 
played a negligible part,®® while the injunction, the 
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divestment order and the private treble daiaage action 
have all been of much ^ater significance. 

Civil Penalties 

l!he imposition of aonetary penalties in a non- 
criminal proceeding may be an effective substitute for 

Qp 

a prosecution if the latter Is merely for the sake of 
levying a fine. Such penalties may hwe substantial 
deterrent value, particularly if they can be imposed 
administratively.^ 'Jhs ?l%tiosaI Ur Qjiailty Standards 
Act of I97O} if enacted in the form in which it passed 
the Senate, would provide for civil penalties of up to 
$10,000 per day, as well as criminal penalties of up to 
$a5>0Q0 per day suhe large enou^ to give even major 
corporations considerable pause. Much can also be said 
for the technique, previously proposed in a different 
context, 95 of establishing mandatory cumulative penal- 
ties as a means of providing a reasonable and credible 
sanction. 

There is fairly clear authority for the characteri- 
zation of such penalties as civil. This characterization 
would allow them to be imposed without the usual safe- 
guards in criminal proceedings, such as trial by jury 
and proof beyond a reasonable doubt. Mevertheless, 
there can never be assurwice that a sanction so nearly 
criminal in all but name will not be so regarded by the 

courts.^7 

Injunctions 

The most effective remedy against a business concern 
violating a law, and certainly the most widely used, 
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is the injunction. As a civil remedy it may be granted 

upon a mere preponderance of the evidence, and although 

q6 

scienter or willfulness may be relevant, °° neither 
should be a prerequisite to relief from environmental 
wrongs. While there may, on the one hand, be one or 
possibly two levels of appeal, on the other hand a 
temporary restraining order is also possible, as well 
as a preliminary injunction. If a stay pending appeal 
is refused, the questioned practices may be brought 
to an immediate halt. 

There is some doubt, however, whether courts will 
grant such immediate relief when the practice sought 
to be enjoined is one which has been going on for years 
and the enforcement attengit is directed toward ii 5 )rove- 
ment in the quality of the environment. There is 
obvious tension between the possibility of immediate 
injunctive relief, before trial or even ^ parte, and 
the practice of granting stays of injunctions pending 
appeal. It may be resolved on the basis of whether the 
relief sought is against a long-standing abuse, such 
as the continued pollution of a river, or a projected 
new affront, such as the dramatic and irreversible 
desecration of a mountain. Courts are more likely to 
Interpose an immediate barrier to a new rape than they 
are to a long-continued defilement. 9® Even greater 
difficulty in achieving quick injunctive relief will 
probably be encountered if the defendant can show the 
prospect of serious loss, and perhaps a sharp curtail- 
ment of employment in the affected plant. 9^ 

One would at least hope, however, that enforcement 
authorities will be permitted to institute injunction 
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proceedings as quickly as possible. A recent threat to 
start an action against the Penn Central Kailroad if 
after six months it was continuing to pollute the 
Hudson River^^ seems startling; if six months is a 
reasonable period in which correction may be conpleted, 
it would appear appropriate to sue immediately and ask 
that the court order compel the defendant to eliminate 
the offending practice within six months. Similarly, 
the shocking delay of about five years from the time 
of institution of charges to final effectiveness of 
a court order in the single federal air pollution case 
brought to Judgraent^*^ suggests that serious attention 
must be given to the time factor as a major deter- 
minant of the effectiveness of the sanction. 

There Is therefore substmitial likelihood that if 
the injunction is to be the principal weapon relied 
upon, polluters may find it economically advantageous 
to give no more than lip service toward correction and 
to keep on polluting until the last order of the last 
court is finally affirmed and rehearing denied. Pro- 
cedures calling for protracted conferences and consul- 
tations before litigation may comnience^^ must be modified 
in the interest of speed. If this is done, the injunction 
can become a truly effective enforcement technique. 

Actions for Damages 

The civil action for damages sometimes serves as an 
effective enforcement device. An action for damages 
brought by the federal government might run into dif- 
ficulties in establishing what monetary damage the 
government itself —as distinguished from its citizens— 
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had suffered. In many cases, it might be difficult 
to prove this to have been substantial. Another ap- 
proach might be to permit the government to recover 
for all damage inflicted upon private persons except 
to the extent that the private persons themselves 
brought suit. An analogue might be found in the 
Brergency Price Control Act of which permitted 

the government to recover up to treble danages in 
cases of sales above maximum price levels, tlhere the 
sale was for use in trade or business the government's 
right was immediate; where it was to a private consumer 
the government could sue only if the consumer failed 
to bring suit within a specified period. Courts at 
the time were divided on the question of whether such 
treble damage actions by the government were to be 
characterized as "remedial" or "penal, but there 
was ultimately no dispute that what was Involved was 
a civil action and that the special requirements 
Imposed in criminal prosecutions were not applicable.^ 
Even assuming creation of a sanction of this kind, 
there still remains the problem of proof of damage. 
When under the price control laws a seller charged 
$ 2,000 for an automobile whose ceiling price was 
$1,700, there was no difficulty In computing single 
damages of $300 and hence treble damges of $900. 

How does one measure, however, the harm done to the 
inhabitants of New York City, or of other downwind 
areas, coming from a power plant whose stacks gush 
sulfur dioxide or noxious particles, an automobile 
emitting hydrocarbons or carbon monoxide, or an apart- 
ment house incinerator casting up large quantities of 
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soot? Assumiiig that such legislation can affirma- 
tively create causes of action for pollution-caused 
injuries, the prohlems of proof of causation and 
damages remain extremely difficult.^ The civil 
penalty, on the other hand, my be imposed vithout 
such proof; in most instances it would be a far 
more effective remedy, requiring only a shoving that 
the prohibited acts had occurred or that prescribed 
acts had been omitted. 

Licensing 

Another possible device for enforcenent vould be 
a program of licensing of businesses, with a for- 
feiture of license to be imposed upon violation of 
regulations or perhaps upon a seccmd violation after 
one vaming. Across the board licensing vas employed 
by the Office of Price Administration pursuant to an 
authorization in the Emergency Price Control Act of 
1942; all sellers were declared subject to licensing, 
all were automatically given a license, and licenses 
were to be suspended for up to a year upon a second 
offense. This device was not used with any fre- 
quency as a mechanism for controlling prices, and vas 
presumably not thought to be as effective as the civil 
and criminal penalties also available. Its very 
harshness probably tended to make the sanction unpal- 
atable to the regulators and rendered the threat 
incredible to the regulated. Moreover, loss of a needed 
facility such as a power plant, or the economic fall- 
out from closing down a major industrial establishment, 
would in many cases be so great as to discourage any 
effort to invoke such a power. 
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nevertheless, isolated instances of closedom to 
meet the growing environmental crisis can he found^® 
(although not in a licensing context), and such action 
may be a barometer of a changing public climate and 
judicial response. The licensing device with its 

suspension features may find favor as the crisis 
1 nt 

deepens . 

Seizure and Forfeiture 

Another technique available to the federal govern- 
ment is to take possession of an offending plant and 
operate it in such fashion as to comply with environ- 
mental law. Seizure of property in the public interest 
has occasionally been employed, most notably in order | 
to compel continued production despite a strike. 

The same approach could be followed in the case of a 
particularly flagrant polluter, with the government 
taking over the plant, correcting the offending 
process, and then returning the plant, with the question 
of compensation deferred for later litigation in the 
Court of Claims.^®® To the extent that production could j 
he continued during the changeover, it would be possible j 
to avoid the community resentment which follows upon 
loss of Jobs. 

A more drastic form of seizure would be the for- 
feiture of the offending plant to the government, with 
no compensation and no return. Laws exist, authorizing 
forfeiture of property used in committing certain kinds 
of violations: boats employed in smuggling, auto- 
mobiles used in the dope traffic, distilleries violating 
the alcohol tax lavs, all are subject to seizure under 
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such statutes. Since forfeiture is considered 
a drastic remedy, not favored by the courts, the 
cases have tended to construe such statutes strictly. 

Similar powers are authorized in the Sherman 
but apparently have never been utilized. Judge 
Taft (in the only case to ccxisider this provision)^^^ 
interpreted the Sherman Act provisions to n^an that 
antitrust forfeiture proceedings should follow the 
procedures used under the revenue latra.^^5 

Safeguards required in criminal cases may not be 
applicable in forfeiture proceedings. In The Palmyra, 
the Supreme Court stated that “The thing is here pri- 
mrily considered as the offender, or rather the 
offence is attached primarily to the thing. . ." and 
in Dobbins^ ^S j_t said: "Mothing can be plainer in 
legal decision than the proposition that the offence 
therein defined is attached primarily to the distil- 
lery. . .without any regard whatsoever to the personal 
misconduct or responsibility of the owner. . . " 

Thus, the forfeiture proceeding has traditionally 
been regarded as a civil proceeding in rem rather than 
criminal. Its basis is grounded in the primitive 
anthropomorphic notion of endowing objects with 
personality and attributing responsibility to them.^^^ 
Certainly, an enviromnental offaise might then be said 
to attach to the factory or plant and, conceivably, 
forfeiture might be invoked by the government, which 
would take it over with no constitutional obligation 
to compensate the owners. The huMen of managing 
such a plant might not be one easily assumed by the 
government, although such responsibility has been 
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accepted from time to time, as in the seizure of 
alien enemy property in wartime.^® Thus, forfeiture 
would serve as a serious threat hanging over the heads 
of polluting companies (perhaps augmented hy officers' 
and directors' fear of stockholders' actions), hut 
would not result in the loss of the plant's economic 
contribution to the coranunity. 

There Is doubt, however, whether the characteri- 
zation of forfeiture cases as civil actions to rem 
automatically insulates them from at least some of 
the constitutional safeguards with which criminal 
proceedings are Invested. Further refinements to 
their characterization may he expected. 

POIHT OF APPLICATIOM 

Apart from the question of the kind of sanction to 
be employed, there are a vride range of possible stages 
at which they might be applied. The question of the 
point at which to concentrate enforcement is closely 
related, of course, to the question of what aspects 
of the problem are best subject to regulation. This 
paper is concerned with the latter only to the extent 
that it relates to the former. 

For example, while prohibition of emission of certain 
matter into the air or the water Is one way to curtail 
It, it Is not the only way. Hegulatlon, together with 
enforcement sanctions, may in some olreiMstances be 
applied at an earlier stage of a process. For etomplCj 
control of the sulfur content of fuel oil used in 
power production has been employed effectively to 
reduce the emission of sulfur oxides into the atmosphere 
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in Nevr York and elsewhere. Where such a 

"toll sate" on the stream of pollution is available, 
proof of non-compliance is con^aratively easy, and 
almost any of the criminal or civil sanctions referred 
to above might well prove effective. Sanctions against 
actual emissions do not have to be dropped—the two 
techniques are not mutually exclusive— but a limited 
enforcement budget may well go many times as far if 
there Is available a "pressure point" of this sort 
toward wMch they can be directed. 

As a substantive matter, it is of course most 
desirable that regulations offer the potential pollu- 
ter the widest possible range of choices of methods by 
which to avoid damaging the environment, allowing him 
to reach the decision most in accordance with his own 
self-interest and therefore presumably least wasteful 
economically. This principle probably has to be 
sacrificed, however, in some situations where limited 
enforcement budgets dictate the application of controls 
at those points in the process at which enforcement is 
most feasible and least expensive. Ideally, regulatory 
decisions should be made first without regard to 
enforcement problems and the enforcement techniques 
only then applied to ensure their application. At 
times, however, it may be necessary to consider the 
ease or difficulty of enforcement as a relevant factor 
in shaping the regulatory technique. 

Vfhere the source of pollution is not a manufacturing 
process but a manufactured product, there is again the 
possibility of control of what is manufactured as an 
addition or an alternative to ccmtrol over the use of 
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the product. For example. It seems easier to pro- 
hibit the manufacture of detergents containing phos- 
phates than to forbid housewives to use them or to 
require municipalities to Install sewage treatment 
plants to control their effects. 

Several such techniques are available in connection 
with the automobile. Regulation of the design of newly 
manufactured cars to reduce their pollution of the air 
affords a partial solution. But since cars that start 
clean may become dirty and since there are well over 
80 million old cars already on the highways, ^^3 
enforcement at the taanufacturlng level obviously 
provides no complete answer. Mevertheless, ' in con- 
junction with other techniques, it may contribute 
toward a solution. 

Again, control over the fuels used in automobiles— 
for example, forbidding gasoline containing lead- 
might further help reduce automobile pollution. In 
drawing up regulations, the technology of both the 
fuel and the engines would have to be considered. 

Once decisions were made, however, it might be pos- 
sible to enforce them by applying sanctions to 
violations in the manufacture or sale of forbidden 
fuels; in the manufacture, sale or use of automobiles 
with forbidden engine design; in the use of an auto- 
mobile violating emission standards; or in a combina- 
tion of several of these. 

A range of possible enforcement devices is available 
In connection with the ijadblems created by packaging 
materials. Paper wrappings or metal, glass or plastic 
containers which are not returnable could be forbidden 
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or, to the extent that technological developments permit, 
those which are not rapidly degradable could be barred. 
The prohibition could be applied to their use at the 
source, to their transportaticm in interstate commerce, 
or (probably less effectively) over the disposition of 
the product by the last user. Such materials are a 
primary source of solid waste, but since they are also 
often disposed of in air or water, they give rise to 
other types of pollution as well. Industry-wide pro- 
hibitions might diminish the reluctance, for competitive 
reasons, of a single roanufacturer to eschew harmful 
packaging materials; for example, soft drink and beer 
companies might cheerfully abandon throwaway cans and 
bottles if their coiig»titors were obliged to do the 

same. ^^5 

Perhaps this approach need not be limited to 
packaging or fuel controls. In some circumstances, 
regulation of all of the materials used or processes 
employed in an entire activity, such as a manufacturing 
operation or the generation of power, might afford the 
best, or possibly even the only effective method of 
minimizing environmental damage. 

The classical technique of federal regulation is 
to forbid the movement of objectionable items in inter- 
state commerce. This could be applied to those goods 
whose inherent properties are not objectionable, but 
whose process of manufacture causes danage. It 
could also include goods which could be expected to 
do harm at a later stage— such as the throwaway 
beer bottle or the automobile which could be expected 
to pollute the atmosphere. 
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The most obvious point of impact In most instances, 
however, is likely to be the emission of pollutants 
themselves. This is a difficult and expensive area 
to monitor and it may not be easy to ascertain what 
effect the individual polluter my have upon the 
total character of the air quality region or watershed. 
Thus, where the nature of the problem is such that 
other points of application are feasible, they should 
be given serious consideration. There will probably 
remain, however, a large number of situations in which 
control over emissions will be the only effective mode 
of enforcement. 


Subsidies, Incentives and Charges 

GRAHTS 

While federal enforcement efforts are still limited, 
the principal contribution of the federal government 
has been the granting of money to finance pollution 
treatment^^® and the use of its fiscal resources, rather 
than its regulatory power, to prod the nation in the 
direction it wishes it to move.^®5 

The most frequent form of these grants is to govern- 
mental bodies, state and local, for construction, control 
and research— In particular, the award of money for 

130 

municipal sewage treatment plants and similar devices. 
Grants may be conditioned on compliance with federal 
standards. Funds made available on a matching basis^w 
reduce the net cost to the recipient governmental 
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authority. Tnsy also streDgEhsn ths barn of those 
favoring consurucuion of biig plsniis. not only in p? 
■Dheiii less expensive, but also in iBn 2 ittiiig use of the 
argmnent that these attractive foieral funis are ready 
and waiting and should not be allowed to reaaln unused 
or, TOrse still, go to another coinnunity. 

C-rants aisy also be ]7£de directly to private scter- 
prise^^^ in order to assist in the porcnase or construc- 
tion of facilities to r^uce their pollution. -55 in 
most cases, economies of scale would, preferable ths 
awarding of grants to public authorities rather than 
to private polluters in the sane area. This factor 
may be pertinent in connection with water pollution end 
solid waste disposal, but it is unllicely to have any 
relevance to the air pollution ppobles. 

Giving grants to private concerns to encourage then 
to cure their cnm daiiaglng processes raises lany other 
problems. If a finite aaount of money is to do ths 
most gocd, presumably it has to be used to encourage 
future improvement lather than to reward isst accom- 
plishments, Yet, this tends to give a seemingly 
unfair advantage to the recalcitrant cosm^y which has 
resisted public demards that it cease polluting and 
to lenallze the public-mijded cosmeny which sxpendKi 
large sums of money to correct its processes before 
it was either legally coapellsi or offered any bribes 
to do so.~^^ Ifore important, there is serious doubt 
as to the desirability ot having the public finance 
the cost of correcting tiB effluxes of imi^wrial 
polluters . -55 Fresuiiptively, such costs should he 
borne by ths users of the products which give rise 
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to them, although there may be instances when It would 
be appropriate for the public as a whole to hear part 
or all of these expenses. 

A possible use of subsidies in the private sector 
which might be leas vulnerable to the foregoing objec- 
tions would be the granting of incentives to concerns 
vjhioh could reclaim the waste products of others but 
only at a loss. If the cost would be less than that 
Involved in any other satisfactory method of disposal, 
such a subsidy might be justified. At the same tins, 
government-sponsored research might find ways in which 
the reolasation process could be made profitable and 

the subsidies discontinued. ^^6 

There may well be some plants which cannot be made 
to conform to reasonable environmental standards at 
any economically feasible price. As previously 
shown, ^37 It is not believed that there is any 
Constitutional requirement to oonipensate such enter- 
prises for putting them out of business. Neverthe- 
less, there may be valid arguments for taking over 
such plants, compensating the owners and providing for 
generous termination pay, retraining programs, or both, 
for the displaced employees. It will probably be 
found that for a someidiat smaller expenditure, most 
plants can he made to produce cleanly or if necessary 
he converted into a different type of operation, either 
under the same ovmership and management or pursuant 
to a government takeover. 

TAX WRITE-OFFS AMD CKEDIIB 

An indirect form of subsidy which has proliferated 
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in recent years due to its political attractiveness is 
the avardlng of favorable tax treatment, mie the 
impact of the various forms of taxation imposed by 
state and local governments^^ upon business enter- 
prises is usually insufficient to play a major tert 
in business planning or, certainly, to induce con- 
struction of vhat 'wouin otheF^ise be an uneconomical 
pollution control apjaratus, the large federal 
corporate income tax (or in cases of individual or 
I^rtnershlp enterprises, personal income tax) Is of 
an entirely different dimension- 

But such plans as are advanced, as veil as those 
already In effect, offer only modest incentives. The 
principal forms of tax assistance are either an 
"investment credit" of the order of seven per cent^59 
or a provision for accelerating depreciation.^^® The 
former vould be pleasant to receive, but vill only in 
rare cases be decisive in the arrival at a business 
decision. Accelerated depreciation, theoretically 
at least, means no more than deferment of the time 
vhen part of a tax obligation is due, rather than com- 
plete elimination of it. This is the equivalent of 
an interest-free loan for the amount of tax deferred 
over the period of deferm^it, but, again, it is not 
too likely to serve as a mjor incentive. If, throu^ 
sale or otheivise, the deferred tax my be ultinately 
avoided entirely or reflected only in a capital gain, 
the value of the device is augnented for the taxpayer, 

hut it still my not, except in rare cases, induce 

iJi? 

action which vould not be forthcoming &nyvs.j . 

Moreover, tax relief is a most inefficient way of 
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giving sulisldles.^^J The expertise necessary for 
careful tailoring of Incentives to induce the precise 
action needed is far less likely to he found In the 
Senate Plnanoe Comnittee, the House Ways and Means 
Committee or the Internal Revenue Service than in the 
Congressional committees and agencies of the 
Executive Branch that have been directly concerned 
¥lth the substantive problem. Less, rather than more, 
efficient programs may he encouraged. Many concerns 
will undoubtedly secure tax relief for action they 
would have taken in any event. And the value of the 
benefit will be proportionate to the company's marginal 
tax bracket, a seemingly irrelevant factor. To a com- 
pany operating at a loss a deduction or tax credit may 
be completely worthless; yet, some polluters most in 
need of financial assistance may be in just this 
category. 

The device, as a whole, appears quite unlikely to 
secure the maximum benefit to the environment from the 
minimum number of dollars. The only argument in favor 
of it is that, through concealment of its true nature, 
a subsidy through tax relief is often politically more 
saleable than an unmasked device. 

IfliUSS 

Government loans may be a helpful device to encour- 
age businesses to expend funds to control their pol- 
lution. If the company's credit were such that it 
had ready access to capital markets, such a program 
would add nothing, unless the government were willing 
to offer lower interest rates; in that case, what we 
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E/ould have is little more than another form of subsidy, 
measured by the interest differential. Where, however, 
the company does have difficulty securing private 
financing, government loans would be useful in filling 
this vacuum. The loan programs of the Small Business 
Mministration,^^^ the Export-Import and other 

government agencies, make use of a small portion 
of the vast power of the federal government to accumu- 
late and disseminate fuMs for purposes regarded as 
socially useful. 

EESEARCH PROGfM 

Much of the federal air and water quality legisla- 
tion has authorized research to find ways of control- 
ling pollution. In appropriate cases, research may 
be conducted in house by the staffs of the various 
government departments themselves. More typically, it 
is contracted to universities, private research organi- 
zations or companies involved in the substantive areas 
under consideration. 

Research may be shaped in several directions. Better 
and less expensive fonws of air and "vrater treatment 
are an obvious objective. There may also, however, be 
other less traditional directions in w'hich research can 
be channeled with even more attractive long term 
potential. 

A very large propjortion of waste products that pol- 
lute the water, the laid or the air are Inevitable 
consequences of industrial life. To some degree, the 
creation of such wastes can be reduced or avoided; 
for example, control over fuels used for power production 
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can eliminate Or at least reduce emissions of sulfur 
compounds into the air. While research In those 
directions Is Important, there is inevitably going 
to be an irreducible mnlmmi of emissions of pol- 
lutants about which something will have to he done. 
Much of the effort thus far has been devoted to 
finding ways of disposing of such products in the 
least harmful fashion. Garbage is towed out to sea 
and there dumped, rather than dropped into rivers. ^50 
Wuclear wastes are buried deep in the ground. The 
unuseable heat from nuclear power production is dissi- 
pated into the atmosphere rather than injected into 
lakes and rivers. ^52 jjj jQjjg little more is 

accomplished than the substitution of one form of 
pollution for another, without always even the 
certainty that the new is less damaging than the 
old. ^53 sgug qp quj, other efforts are based on the 
notion that we still have infinite, rather than finite, 
receptacles for our waste in the oceans and under 
ground. This may be true for the short run, but it 
is certain that it will not remain true forever. 

To treat the ocean today as a forever-patient dump 
for wastes to the end of time Is the precise analogue 
of the notion a few decades ago that the air and the 
lakes and the rivers could take any amount of waste 
products. Sooner or later this must cease; although 
the role of the ocean in the entire structure of life 
on this planet is not fully understood, the possibi- 
lity of a disaster of unprecedented dimension through 
upsetting of its life balance ought not to be 

ignored. ^54 
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If, therefore, it is coaceaea that, as ovii' gross 
national product becomes grosser and grosser, no place 
on earth will exist where ire will be able eternallj 
to dispose of our waste, the choices would seem 
inevltahl-j to narrow dovm to two. We can stop all 
growth— of popalation, industrial and agricultural 
production, everything. Or, we can give highest 
priority to the recycling of wastes. To stop growth 
would give rise to serious ethical problems as well 
as acute political difficulties. With a large part 
of the population of even this unprecedentedly pros- 
perous country living below a decent stajidaid of 
living, it would be callous indeed to adopt a policy 
of no further economic growth. Wien the problem is 
viewed in the context of much larger populations 
elsewhere in the world, surviving at or below the 
subsistence level, a decision to put an end to economic 
development would Indeed be difficult to defend. Dif- 
ficult, that is, unless there were clear and convincing 
evidence that all life might be terminated if such 
drastic measures were not instantly adopted. And the 
knowledge of global ecology has not yet advanced 
to the point where such predictions could be made 
with confidence, convincingly, and in time. 

But even if it were ethically justifiable to make 
such a decision. It Is Ingxissible to imagine that it 
would be politically feasible. Those not sharing in 
the bounty of modem industrial progress can scarcely 
be expected to accept a permanent barricade against 
the opportunity ever to raise their standards of 
living, unless the more affluent were willing to bring 
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their o¥n level down to that of the poor— a decision 
which, on any wide scale. Is utterly without histori- 
cal precedent. Even if the United States were willing 
to put a moratorium on its own grrarth, the rest of 
the world would go its own course. 

The alternative would seem to be a high priority 
on research into ways in which waste products can be 
recycled and, particularly, how this can he done at a 
tolerable cost. ^55 py ^j,g ppotjupts which pol- 

lute the air and the water, as well as the solid 
wastes, have at least some potential commercial 
value. ^56 Although they are not worth the cost of 
recapturing them, neither are they utterly valueless. 
Many of them, in addition, contain elements in 
comparatively short supply which one day will undoubt- 
edly be needed. ^57 jf spijeone were tomorrow to develop 
a way in which we could shoot all of our polluting 
wastes into outer space (perhaps using nuclear waste 
as the fuel?) despite the Immediate attractiveness of 
the idea, cooler heads would probably quickly decide 
that the irrevocable loss of these materials to 
humanity ought to be avoided. 

Reclamation of some pollutants has been economi- 
cally successful. Municipal sewage has been turned into 
saleable fertilizer. ^58 ppy asij gathered from smoke- 
stacks has been made into cinder block and other useful 
construction materials. ^59 Solid wastes have been 
compressed into useful land fill^®® (though at times 
creating fresh problems involving water pollution and 
marine ecology). ^8^ Old steel, aluminum, glass and 
paper can all be used to make new. The sulfur emitted 
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in fster cmufacturing might he regarded as a low grade 
ore, refinement of ■which, is too costiy to bs econom- 
ically feasible under presKit technology, but might 
beconie reclalmblQ at a vrotit at soos later stage of 
technological developcent.^^^ 

IherziBl pollution from power plants involves the dis- 
sijBtion of heat of too low a grade to he corsnercially 
useable, thus presenting "the unpleasant choice of either 
spoiling our rivers, changing the local atmospheric 
climate or curtailing total power production. Research 
devoted to finding ways to utilize this heat for 
economically viable purposes might afford the opportu- 
nity to escape having to choose among any of these 
unattractive alternatives. 

Even if the research did not lead to a profitable 
use of the waste, if it gave rise to a use which was 
only marginally unprofitable it could penzht the insti- 
tution of subsidies at a much lower level than would 
otherwise be requiredA^^ Furthermore, research should 
not be limited to technological arsMj related studies 
of potential mrkets, labor supplies and the like are 
also needed. 

In short, there are a number of different aspects 
of the pollution problem on which research would oe 
appropriate and where results outweighing by many times 
the cost of the research might reasonably be hoped 
for. '\&ile the proposition tiat the problems generated 
by technology may be cured by more technology is far 
from self-evident, increased use of research appears 
to offer the only reasonable alternative to the 
extremely unattractive choice of answers to our present. 
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environmental crisis suggested above. And in our 
society, the federal government is by far the largest 
potential source of the funds needed for this purpose. 


JffiTIPICIAL GOTOMEB' MfiRKEPS K)H ¥13™ 

Related to the foregoing suggestion is the idea 
that the financial power of the federal government 
be employed to provide markets for waste products 
unless and until ways are found to dispose of them 
profitably. jn jjany circumstances, the cost to the 
government of buying and processing these products 
and disposing of them as best it can would be substan- 
tially less than either the cost of replacing the 
process completely or of slowing down a significant 
portion of the economy. Moreover, depending upon 
geographical considerations and the expense of 
transportation, a government marketing program might 
afford economies of scale which could not he matched 
by the individual enterprises involved, reducing the 
loss in disposing of the products or conceivably even 
turning a loss Into a profit. 
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EPPIDHST AID SIMILAR CHARGES 

Considerable attention has been given in recent years 
to the notion of charging those users of the environ- 
ment— especially water— for the pollution they cause 
The theory is, that while most costs of production are 
reflected in the profit and loss figures of the producer 
and must therefore be given appropriate attention in 
a cost analysis of a given program, it has been tradi- 
tional to treat the cost of polluting the environment 
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as zero,¥ith the entire loss home either hy persons 
dovnstreara or downwind or by society as a whole. The 
effluent charge Is an attempt to find a device for 
internalizing these coats and imposing them upon the 
polluter in the same fashion as the more traditional 
costs of production must he home hy him. 

This has been the basis of the program in effect 
for a number of years in the Ruhr Valley in Germany 
and has apparently been marked by considerable success 
in that area.^^'^ Charges which may be regarded as taxes 
are scaled in proportion to the quality and quantity of 
what is emitted and the proceeds used for large scale 
purification plants. A concern which finds its own • 
particular circumstances are such that it could more 
cheaply purify its own wastes than pay for its share 
of the large scale operation would be free to da so. 

This, in turn, would presumably be desirable since 
the total charge on the economy would be less. 

Such a program obviously involves many problems. 

It would work more easily with a small river, which 
could be dammed and gathered into a parification plant 
and then discharged below. It is not clear that 
at tbs present level of technology tbs Icrwer or 
the Mississippi would be appropriate for any such 
process. 

Certain kinds of solid wastes could also be ths 
subject of a charge of this kind, perhaps at so 
much per pound, modified where the substances inv^ved 
were especially easy or difficult to dispose of. 

It would be more difficult to ecploy an effluent 
charge on air pollution. The air cannot be artificially 
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laundered, and it is unlikely that it will be feasible 
to connect all the smokestacks in a large area into 
one central receiving vessel in which purification 
could somehow take place. 

It should also be noted that the imposition of an 
effluent charge on one type of pollution, such as that 
of the water, without a coirespondtng control (through 
tight regulation if a charge is Inappropriate) on other 
forms of pollution, such as that of the atmosphere, 
would serve simply to divert the damage from the one 
medium to the other without any necessary gain. If 
paper mills, for example, were charged for polluting 
streams but left free to bum their debris in the air, 
little would be gained from the use of the effluent charge 

Even in the one circumstance where effluent charges 
are most likely to be useful, in the control of water 
pollution in river basins, many problems remain. There 
are difficulties in measuring quantities and composi- 
tion of discharge. Certain types of damage, such as 
destruction of the river or lake bottom or the intro- 
duction of toxic compounds of mercury and other metals, 
may be beyond the reach of any curative process, so 
that no charge would be high enough to reflect the 
harm done. Moreover, river hasins suffer not only 
from waterside industrial plants and sewage systems, 
but also from many activities far inland, such as 
the running off of agricultural fertilizers, organic 
wastes and pesticides. Problems of measuring the 
nature and amount of those run-offs from farms, 
animal feeding grounds ™d the like would seem to 
be extremely difficult. Perhaps the notion of the 
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effluent charge could be modified to mice it vork In 
such situations, by abandoning the attempt to tie 
the amount to be paid to the cost of correcting the 
payer's effluence. 

None of the foregoing, however, is intended to 
suggest that effluent charges may not be a good 
solution to at least some of our ^oblems, especially 
those involving vater pollution. Much more research 
clearly has to be done.^^^ It is not necessary to 
accept the enthusiastic conclusions of the supporters 
of the effluent charge, some of whom regard it as 
virtually a total solution for major problems. 

In many instances, it can play a si^iificant role, 
not in competition but in conjunction vith other 
more traditional regulatory devices. In fact, in 
some contexts, if effluent charges are going to work 
at all, they will have to be coupled with effective 
prohibitions of alternative courses of conduct. 

In short, the case for effluent charges has been 
neither proved nor refuted. Until Vermont adopted 
them last year,^”^^ they had not been tried in this 
country, and we do not really know whether experience 
with them abroad will offer conclusive proof. Their 
proponents claim that direct enforcenent has been 
tried, and proved a failure and that this remains the 
only meaningful alternative; the premise of this 
argument may, however, be questioned, since it can 
scarcely be argued that we l^ve ever really given 
vigorous enforcement a try.^"^^ 

* * * * 
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The ultimate question in much of this is who will 
hear the cost? Economic and political, as well as 
ethical, considerations probably have to be taken into 
account in reaching an answer. Ideally, the users 
of a product should jay for whatever it costs to make 
it, including such costs as the effect on the environ- 
ment which until 'recently have been masked. There are 
problems of vested interests, however, not all of an 
invidious nature. Industries and employment are often 
dependent upon an existing permissive legal structure, 
and governmental assistance to cushion the shook of 
change has many precedents. There my also be 
activities whose role in the national life is regarded 
for collateral reasons as sufficiently important that 
some of the cost should be home by the public at large. 
In terms of ability to pay, one cannot generalize as to 
all industries in determining whether it is better 
that expenses be borne by the taxpayers or by the 
consumers of the products of the industry. Perhaps 
the environmental costs of food production, for example, 
should be borne by those who eat it in proportion to 
their consumption, rather than by essentially the same 
people, but pursuant to a graduated income tax; but 
this proposition is certainly not self-evident. In 
any event, the loss should not be permitted through 
inattention and inaction to fall upon a group of 
downstream or downwind victims nor should the total 
quality of life for everyone, or Indeed the likeli- 
hood of survival, be permitted to continue to 
deteriorate. Political decisions of the highest 
order are required in the selection among these 
262 



ENFOKEMENT AND CONITfOL TECIMQUES 


alternatives. The wider the range oX possible devices 
for deflecting these costs in different directions, 
the better the basis upon which such decisions may 
be predicated. 

Use of the Purchasing Power 
of the Federd Government 

The federal government, with an annual budget of 
^200 billion, consumes about a fifth of the gross 
national product. Correspondingly, it therefore 
is the customer for a fifth of the nation's products 
and services. This is, of course, a national average; 
in many industries the fraction is substantially 
higher and in a few it is negligible. 

As the economic affect of the federal governinant's 
purchases grew, observers recognized that the way in 
which the government procured might play a large part 
in shaping many aspects of American life. Sven before 
it was clear that the regulatory i)Ower of the federal 
government could enforce minimum wage levels in the 
economy generally or even in products crossing state 
lines, Congress enacteO the Walsh-Healey 
inclosing such standards in the performance of govern- 
ment purchase contracts. 

Another Instance of conscious attention to govern- 
went procurement policies to affect collateral obo'ec-- 
tives may be found in the continuing effort to prevent 
distortions in the ecanomy induced by what appears to 
be a natural tendency for government purchases to be 
made from big business. Starting with World War II, 
various government programs have sought to increase the 
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proportionate share of small business concerns in 
sales to the government. This has been done through 
a number of devices; the administrative inclusion of 
"boiler plate" clauses in government contracts re- 
quiring prime contractors to subcontract to small 
business concerns wherever possible; administra- 
tive rules inserted in the Armed Service Procurement 
Regulation requiring contracting officers to deal with' 
small business concerns to the greatest extent possi- 
ble;^®® and statutory requirements together with 
creation of an Independent agency in the Executive 
Branch (the Smaller War Plants Corpration in ¥orld 
War II, the Small Defense Plants Administration 
during the Korean War,^®^ and the Smll Business 
Administration^®? since). 

In these programs for increasing the role of small 
business in government procurement, the emphasis has 
been less on imposing requirements upn a contractor 
already selected (as under the tfalsh-Healey Act) as 
in influencing the selection of the contractor to do 
the work or to sell the goods to the government. 

Still another collateral use of the contracting 
povjer is found in the attempts to prohibit racial 
and other invidious forms of discrimination in employ- 
ment. Again starting in World War II, with the Fair 
Employment Practices Conmlsslon, ^®^ there have been a 
series of executive orders^®? requiring ail goventuent 
contractors and first-tier subcontractors to avoid 
discrimination, not only in the performance of the 
particular contract in question but throughout their 
entire operations.^®® 
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The orisiJial motivation for creation of this pnograa 
vas undouhteily the assumption that it wouH he impos- 
sible to put a fair enrploynfint program through Congress, 
in the face of a threat of a Soutiiem filibuster. The 
hope was that a sufficiently large prcsportion of the 
nation's employers would find it necessary or at least 
desirable to do business with the government that the 
executive order, bolstered by the contract clauses, 
would have a major impact on employment practices 
throughout the nation. 

Interestingly, however, in 196^) when regulatory 
legislation to ensure fair employment was finally 
adopted by the federal government, the contracts 
program was not abandoned, and indeed, superficially 
at least, has since even showed some signs of being 
strengthened. An exploration of the reasons for 
this may be of some value in the assessment of the 
usefulness of contract provisions as a substitute for 
or an adjunct to direct regulatory control of pollution. 

The shortcomings of Title VII of the Civil Rights 
Aci, of 1964 as an adequate federal remedy for employ- 
uient discrimination do not spring from constitutional 
limitations upon federal control over local emplopent, 
hut rather from inherent veaJoiesses in the statute, 
for one thing, a cumbersome administrative proceeding 
was required as a prerequisite to the institution of 
9- civil action for enforcement;^^ moreover, in the 
first few years of the statute, some lower court 
decisions, ^90 since reversed,^91 made it appear that 
the administrative barriers were even more difficult 
1-0 surmount than has proved to be the case. Secondly, 
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the statute offers no criminal sanctions, but merely 
injunctive relief together with such ancillary relief 
as back pay where appropriate. ^2 finally, the main 
litigation burden was imposed upon aggrieved indivi- 
duals, which generally meant poor black workers in the 
South, so that in practice the major enforcement 
effort was undertaken not by the federal government tat 
by civil rights organizations, in particular the HMCP 
Legal Defense Fund.^® With limited resources, such 
agencies could concentrate only on fighting a selected 
group of teat oases that might result in favorable 
precedents, rather than engaging in a vigorous nation- 
wide enforcement program. To be sure, the statute per- 
mitted the Attorney General to bring his own action If 
there were a "pattern or practice" of discrimination, 
but this authority has been sparingly used. Some 
assistance has also been rendered to private litigants 
by the Equal Employment Opportunity Commission, through 
the release of investigative data, and through submis- 
sion of amicus curiae briefs. ^96 Despite these govern- 
mental efforts, however, the program has been relegated 
in the main to private enforcement.^® 

The federal contract compliance program, on the other 
hand, does offer at least the potential of a government- 
staffed enforcement program. Moreover, it offers an 
array of sanctions far more effective than the injunc- 
tion {even if sweetened with back pay) provided by the 
statute. One who violates the executive order— and, 
at the same time, breaches his contract — Is subject to 
the normal array of remedies for breach of contract, 
such as cancellation of the contract and an action for 
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damages, or for specific performance.^^ Even more 
importantj the executive order permits the blacklisting 
of a violating employer from further government busi- 
ness. ^59 theory, the in terrorem effect of these 
threats ought to frighten into meticulous compliance 
all government contractors doing any appreciable 
amount of business with the government. 

No citation of authority is necessary, however, to 
demonstrate that eirplojment discrimination has not 
been defeated. For that matter, neither has the share 
of government contracts awarded to small business con- 
cerns been substantially enhanced during the long 
period in which goverrunent contractir^ officials have 
supposedly been moving in this direction. Further 
studies of the functioning of these programs for 
employing the government's contracting power would 
undoubtedly be of help in determining whether, and 
In what fashion, that power could be used in order to 
protect the environneit. At least one explanation, 
however, leaps to the fore as a clue to the apparent 
failure of both the small business and fair employment 
programs. *11115 is the "mission orientation" of the 
government contracting officer, and particularly the 
contracting officer in the military establishment. 
Whenever there is a need, sometimes urgent, to pro- 
cure weapons or other equipment or even to construct 
a building quickly, the contracting officer will be 
regarded as having dcxie his job best if he awards 
the necessary contracts as rapidly as possible and 
to concerns whose size and financial responsibility 
afford assurance of pronipt and satisfactory performance. 
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The injection of what he considers extraneous factors 
into the contract-awarding process causes the contract- 
ing officer considerable anguish, and his natural incli- 
nation is to concentrate narrovjly on his primary misslcr: 
and pay lip service to the other elements which supposedi; 
should enter into his decision. Unless strong pressure 
from higher echelons compels Mm to favor a small busi- 
ness concern or refuse to deal with a discriminating 
employer, he is not likely to do it. If Ms superiors, 
and their superiors all the way up, are similarly moti- 
vated to get on with the joh of procuring the best for 
the least money Mth a minimum of delay, and if there 
is no threat of reprimand or other sanctions against the 
contracting officer who ignores what he regards as col- 
lateral considerations, he is unlikely to heed them. 
Vfhen the Deputy Secretary of Defense insisted on award- 
ing procurement contracts to Southern textile mills 
which had been discriminating against blacks and had 
not even complied with the regulation requiring them to 
enter into written agreements to take corrective 
measures, what lesson was likely to be learned by tbs 
contracting officer many echelons below? 

It should be noted that the effectuation of this 
program has no longer been left entirely to the mercy 
of the contracting officer or the procuring department. 

A separate Office of Federal Contract Compliance, under 
the Secretary of labor, has been assigned responsibility 
for assuring compliance. nevertheless, it seems 
quite clear that racial discrimination in employment 
has not been eliminated or even sharply curtailed in 
this country, even among government contractors. 
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With this history in mind, we can approach the ques- 
tion of the use of the contracting power for preserva- 
tion of the environment. A contract clause could 
provide, for example, that in the perforimice of the 
contract no federal regulation pertaining to emission 
into the air or water, or other appropriate substantive 
rule, was to be violated. It could go a step further 
and follow the fair employment pattern of requiring the 
contractor to agree to adhere to these rules in all of 
its operations, whether related to the specific contract 
or not. The same array of horrendous consequences, 
as theoretically applicable in cases of employment dis- 
crimination, could be detailed as punishments for con- 
tractors who broke their word. 

The doubt persists, hovjever, as to whether it would 
work. Contracting officers disposed to ignore, or pay 
mere lip service to, small business or anti-discrimina- 
tion requirements should not be expected to be more 
zealous in their protection of the environment. In view 
of the great difficulties in getting federal agencies 
to pay adequate attention to the environmental damage 
they themselves are perpetrating,^®^ there is no reason 
to be sanguine as to the degree of vigor with which 
they would pursue violations by their contractors. 

Much, of course, would depend upon the degree of dedi- 
cation at the very highest levels of the federal 
government. If, in fact, the present surge of interest 
in protection of the enviraiment were to lead to an 
intense and sustained commitment at the top to take all 
appropriate steps, enforcement of ccntract provisions 
of the type suggested might become nsaningful. It is 
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possible that the hrive against pollution will have a 
more solid national consensus supporting It than ever 
was committed to protection of small business or to 
ending racial discrimination in emplojment. 

If the contracting power Is used In this fashion 
for environmental protection, there are strong reasons 
to place enforcement of the contract provisions in an 
agency with responsibility and expertise In the area, 
such as the Environmental Protection Agency or the 
Council on Environmental Quality. Contracting officers 
of procuring agencies, apart from prohahly lacking 
wholehearted devotion to environmental goals, are also 
not likely to have sufficient expertise to do the 
job well. 

If enforcement through contract compliance is going 
to succeed, it la probably also important that the 
process of determining whether the contractor is in 
violation be made as simple as possible. The compara- 
tive success of the ¥alsh-Healey Act minimum wage 
regulations as contrasted with the failure of the 
employment discrimination program, may be explained at 
least in part by the simplicity of ascertaining what 
wages an employer is paying, as opposed to the diffi- 
culty of proof of racial discrimination in employment. 
Anti-pollution provisions are likely to fall somewhere 
between these extremes. 

Use of the contracting power in this sense, in 
addition to providing stringent remedies, offers the 
attractive possibility of operating fairly rapidly 
with little or no delay for judicial review, with 
no need to prove violations beyond a reasonable doubt, 
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and with sanctions snffici^tly strong to serve as a 
possible deterrent. If, hcwever, even the apparently 
non-orgent need for textiles was sufficient to cause 
the federal goveiment at its highest levels to ignore 
its own requirements as to racial discrimination, then 
a major change in mood will have to occur before an 
anti-pollution clause will be enforced against a 
manufacturer of guns or planes thou^t to be urgently 
needed for the defense of the nation. 

There are other possible uses of the government's 
contracting power beyond the regulatory applications 
discussed above. For example, the government can, and 
frequently does, enter into contracts in order to 
stimulate development of various kinds. A substantial 
portion of the procurement activities of the defense 
establishment are in the area of research and develop- 
ment. A manufacturer, for example, is paid to attempt 
to create a nev weapon or other device. In addition 
to the profits on the particular ’‘R k S" contract, 
there is sometimes the hope of a subsequent production 
contract to make and sell the product to the government 
if the exploration of its feasibility proves successful. 

■While contracts of this sort are usually employed 
in connection with the regular procurensnt activities 
of the federal government as means of developing the 
various devices it hopes to be able to purchase for 
itself, there is no inherent reason to limit research 
^ development contracts in this fashion. It would 
be entirely appropriate for the government to award 
such a contract for the production of a ffiechanlsm to 
be made available to non-governmental users— for 
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example, a device for water purification or for control 
of emissions at the smokestack. 

There are additional possible uses for this technique. 
For example, the government could enter into contracts 
for research and development leading to production of 
a pollution-free automobile or an automobile powered bj 
some device other than the internal combustion engine. 
The purpose could he either to encourage the develop- 
ment of such automobiles for general public sale, their 
development even at non-congietitive prices for sale to 
the government itself, or a combination of both. Simi- 
larly, contracts could be let for development of cheafer 
methods of producing lead-free fuels, again with the 
purpose of ultimate sale to the government, to the 
public, or both. 

Still another use of this technique would be for 
the government Itself to undertake to build and operate 
model plants in Industries notorious for the harm they 
do to the environment. Government-sponsored research 
might lead to the design of a paper mill, for example, 
which polluted neither the air nor the water. Depend- 
ing on whether the end product was a design or a plant, 
ownership could remain in the government if deemed 
desirable, or it might ultimately be sold to private 
industry and the techniques learned made available 
to others in the private sector. 

The extent to which the government should incur 
expense of this kind, as distinguished from engaging 
in vigorous regulation and leaving it to industry to 
do its om research to find the ways in which it can 
comply, would have to depend upon judgments as to the 
ZJ2 
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A Word on Private Litigation 

■While redress for ppirate injury resulting from ecn- 
duot harmful to the enirironiiient has for generations 
been sought through legal actions brought by those 
suffering esjeoial damage, a nevj breed of enrlroimental 
litigation has burgeoned in the last few years. Cases 
are now being brought by individuals, often as class 
actions, or 'by organizations dedicated to the preserva- 
tion of environmental values, for the purpose of pro- 
tecting an entire community, ranging in dimension from 
a village to the world. In some cases, the defendants 
are agencies of government— federal, state or looal-- 
oharged either vrith conduct actively harmful or with 
failure to regulate to prevent harm by others. In 
other cases, the defendants are private, typically 
companies engaged in or threatening actions detrimental 
to the environment. 

Such litigation can serve as a valuable device sup- 
plementary to those used by the government for the 
enforcement of laws and regulations. It can also 
fill the void where public enforcement authorities 
are remiss. And where the government itself is the 
offender, it can be an extremely useful antidote 
to the lack of sensitivity to enviromnentai values on 
the part of some government officials. In addition, 
such actions may serve to direct badly needed public 
attention to the ir^jortance of environmental protection- 

The magnitude of the task of enforcing the govern- 
ment's own regulations, however, suggests that for the 
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^ol) to te done effectively the main burden mast be 
assumed by the government itself j private persons and 
groups lack the resources to act cm more than a 
sporadic; case-by-case basis. And where private 
actions by-pass the legislative and administrative 
process, seeking to induce the courts to create a 
common law of the environment in disregard of lavs and 
regulations already promulgated or in the process of 
formulation, they may prove to be counterproductive. 
Courts lack the opportunity, which is available both to 
Congressional committees and to the agencies charged 
with implementation of federal statutes, to devote con- 
tinued attention to environmental problems, to view 
them from a nationwide perspective, or to acquire the 
technical expertise so necessary for effective creation 
of policy. 

As indicated above,^^**" this discussion does not 
purport to analyze in depth the actual or potential 
contribution of the various kinds of private litigation 
brought to protect the environment; it is intended only 
to suggest some of the factors pertinent to an evaluation 
of such litigation in the context of the overall problem 
of developing ways in which the federal government can 
effect compliance with aivironmental standards. 


InternalhnalAc^n 

Just as the widening hipwit of pollution has tended 
to shift responsibility from municipalities and states 
to the federal government, the danger has beconB suf- 
ficiently global to be beyond the control of the 
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United States acting alone. But here the analogy ends; 
much as we may need one, we have no ¥orld Govemmont. 

The next test thing would he the use of multilateral 
agreements for this purpose. 

If, however, such agreements are sufficiently well 
drafted to promise meaningful improvement, they may rim 
into serious difficulties. Less developed countries 
may regard environmental concern as a luxury they can- 
not afford. They might well regard us as "overdevelojrd, 
in terms of the comparative affluence we have bought at 
the price of the most extensive despoilment of nature, 
and have little patience with efforts initiated hy us 
to achieve international agreement to protect the oceans 
and the atmosphere. Their objections might he softened 
if, along with other prosperous nations, we offered to 
assume the hulls of the financial burdens involved, 
including the cost of the major research program sug- 
gested above. A United Nations conference on the human 
environment, at which the United States might advance 
its proposals, has been scheduled for 1972. In view 
of the urgency of the problem, however, it would seem 
undesirable to wait that long. 


Conclusion 

The techniques which have been considered, to compel 
or induce compliance, are not necessarily mutually ex- 
clusive; in many situations they can be used in combina- 
tion. Moreover, it is desirable to have available a 
broad range of remedies, so as to permit selection of 
the appropriate one or ones in each case. Doubts, 

276 



ENrORCEMWr AND COmnOLTECHNIQUFE 


sach as have been mentioned, as to the effectiveness 
of some of them should not preclude their adoption. 

Ve need to experiment with every reasonable device 
we can invent, in order to develop the strongest pos- 
sible arsenal of legal weapons; what we are seeking to 
protect is nothing less than the survival of the human 

race. 
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1. See p. 274, infra . 

2 . Cogimre Berminghain , _The Federal novpmmftnt- 
Air and Water Pollution . 23 BUS. LAWYER 467, 478-Sl, ' 
487-89 (1968) , Eflelmn, federal Mr and Water 
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3. 9 Wheat. 1 (1824). 

4. Id. at 196. 

5. United States v. Darby, 312 D.S. 100 (1941). 

The Supreme Court refused to look at Congressional 
motive so long as the action fell within a power 
conferred by the Constitution. 

6. National Labor Relations Board v. Jones & 
Laughlin Steel Corp., 301 D.S. 1 (1937). The Court 
held that respondent's labor relations were subject 
to Congressional control because suspension of its 
manufacturing operations could impede interstate 
commerce. The Court later applied this reasoning to 
smaller enterprises, holding that the commerce power 
does not depend on the vol^^me of comroercB affected. 
National Labor Relations Board v, Fainblatt, 306 U.S. 
601 (1939). 

7. Wickardv. niburn, 317 U.S. lU (1942). Here, 
the court applied Congressional power under the com- 
merce clause to local activity which clearly could 
not be deemed commerce, asserting that whether the^^ 
subject of regulation in question was ‘'production, 
"consumption," or "narketing' was not material; that 
the activity is local is also not material; it may 
still be reached by Congress if it affects interstate 
commerce, and this "irrespective of whether such 
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effect is what might at some earlier time have been 
defined as 'direct* or 'indirect.'" Id. at 125. The 
Court held that home-consumed wheat would have a sub- 
stantial influence on price and market conditions 
since to the man who grew it it supplied a need which 
would otherwise have to be met by purchases on the 
open market. 

8. Id- at 127-28. 

9. Heart of Atlanta Motel v. United States, 379 
U.S. 241 (1964); Katzenbach v. McClung, 379 U.S. 294 
(1964); Daniel v. Paul. 395 U.S. 298 (1969). 

10. E.q . , Covington & C. Bridge Co, v. Kentucky, 
154 U.S. 204 (1894) (non-coinmercial travel by persons 
using an interstate bridge held to be interstate com- 
merce); United States v. Hill, 248 U.S. 420 (1919) 
(transportation of j«:operty on one's person across 
state line held interstate commerce although destined 
for personal use); United States v. Darby, 312 U.S'. 
100 (1941). 

11. Champion v. Ames, 188 U.S. 321 (1903). 

12 . Id. at 356 (emphasis supplied) . 

13. Hoke V. United States. 227 U.S. 308 (1913). 

14. Caminetti v. United States, 242 U.S. 470 

(1917). Other kinds of recreational facilities have 
bieeri "Inelfi to ‘C.ongxeBsionai xeg'ci’xatiori “Wi * 0 !& 

alternative basis of; (i) the out-of-state origins 
of food served and equipment used, and (ii) the 
service of out-of-state patrons. Daniel v. Paul, 395 
U.S. 298 (1969). 


15. 

Gooch V. United States, 297 U.S. 

124 (1936). 

16. 

, 312 U.S. 100 (1941). 


17. 

, Id. at 117. 


18. 

which 

. Thus, Congress may forbid unfair labor practices 
affect interstate commerce, on the part of manu- 


facturers, without forbidding the transportation of 
their products. . National labor Relations Board v. 
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Jones & Laughlin Steei Corp., 301 U.S. 1 (1937). An 
additional, although not essential, basis for such 
power would be found in instances in which a manu- 
facturer not meeting specified standards might be 
able to compete advantageously in national markets 
with one which complied. Darby, 312 U.S. at 122. On 
this basis, Congressional action which sought to deny a 
competitive advantage to those concerns which had violated, 
for example, air or water pollution standards would 
be valid. 

19. Wickatd V. Filburn, 317 U.S. Ill (1942). 

20. Cf. Edelman, Federal Air and Water Pollution 
Control and Bermingham, The Federal Government and 
Air and Water Pollution , supra . note 2 . 

21. The interstate commerce power has been held 
to apply to rivets presently impeded by obstructions 
that once were navigable, though only by canoe (United 
States V. Holt State Bank. 270 U.S. 49 (1926)) and 
streams that could be made navigable only through im- 
provement (United States v. Appalachian Electric Power 
Co., 311 U.S. 377 (1940)), as well as a non-navlgable 
tributary of a navigable stream so long as it in some 
way affects navigation (Oklahoma v. Atkinson, 313 U.S. 

508, 529 (1941)). The touchstone would seem to be the 
navigability, rather than the interstate character of 
the stream, and the mere fact that a stream crosses a 
state line or serves as a boundary might not, without 
more, be sufficient for federal control. See Bermingham, 
supra note 2 , at 478-79. Yet the Water Quality Act of 
1965 (Bab. L. So. 69-234, 19 Stat. 9a3> now 33 U.S.C.A. 

§ 1157 (1970)), provided for abatement of pollution of 
"interstate or navigable waters." 

In relinquishing to the states title to "land 
beneath navigable waters," Congress was careful to re- 
tain the navigational servitude of the United States. 
Submerged Lands Act, 67 Stat. 32 (1953), 43 U.S.C. 
s 1314 (1964). This reservation has been held to pre- 
serve the federal power to protect wildlife in navigable 
waters from harm caused by environmental changes. 

Zabel V. Tabb, 430 F.2d 199, 206 (5th Cir. 1970). 

There is another possible constitutional basis for 
federal regulation of navigable waters, whether inter- 
state or not, entirely distinct from the commerce 
clause. The judicial power (U.S. CONST, art. 3, 5 2) 
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extends, inter alia, "to all Cases of Admiralty and 
Maritime Jurisdiction"; bolstered by tbe necessary 
and proper clause, this E«:ovision has been held to 
give Congress the power to enact substantive law. It 
is not clear, however, how far this power can be ex- 
tended beyond matters closely related to the subject- 
matter of admiralty jurisdiction. Cases arising thus 
far have been well within such traditional limits. 
See , e.q . , Panaice R.R. v. Johnson, 264 K.S. 375 (1924) 
(upholding a change of rules relating to the liability 
of a maritime employer for injuries to his employees); 
In re Garnett, 141 U.S. 1 (1891) (upholding statute 
imposing limited liability for loss of cargo) . 

22. See Edelman. supra note 2 , at 1070-73. 

23. See. Bermingham, supra note 2, at 478-79. See 
also Brown & Duncan, Legal Aspects of a Federal Water 
Quality Surveillance System . 68 MICH. L. REV. 1131, 
1133 (1970); but cf. id., note 7. 

24. ^ S. REP. NO. 638, 88th Cong., 1st Sess. 3 
(1963) . 


25. See United States v. Bishop Processing Co., 
287 P. Supp. 624, 629 (D. Md. 1968). See also id., 
423 P.2d 469 (4th Cir. 1970), cert , denied, 398 U.S. 
904 (1970) . An analogy might be seen in cases holding 
that the movement of electrical impulses by wire or 
through the air is commerce. Pensacola Telephone Co. 
V. Western Union Telegraph Co., 96 U.S. 1 (1877); 
Federal Radio Commission v. Nelson Bros., 289 U.S. 266 
(1933). 


26. See Edelman. supra note 2, at 1083-87. 

27. United States v. Butler, 297 U.S. 1, 65 (1936)i 
construing art. 1, § 8 of the Constitution. On the 
state level, see, e.g. . CAL. HEALTH & SAPETY CODE 

§ 24370:2 (West 1967). 

28. C^. Frothingham v. Ifellon, 262 U.S. 447 (1923): 
Flast V. Cohen, 392 U.S. 83 (1968). 

29. The power to tax "is given in the Constitution, 
with only one exception and only two qualifications. 
Congress cannot tax exports, and it must impose direct 
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taxes by the rule of apportionment, and indirect taxes 
by the rule of uniformity. Thus limited, and thus 
only, it reaches every subject, and may bo exercised 
at discretion.'' Chief Justice Chase, in License Tax 
cases, 5 Wall. 462, 471 (1867). 

30. Sec, c.q . , Vcatic Bank v. Fenno, 8 Wall. 533, 
5'{fi (iB69)', ^feCray v. {j'nited States, 105 C.S. 27, 

154-59 (1904}; United States v, Doremus, 249 U.s. 86, 

93 (1919); United States v. Kahrigor, 345 U.S. 22, 

26-31 (1953). But cf. Dailey v. Drcxcl Furniture Co. , 
259 U.S. 20 (1922): Carter v. Carter Coal Co., 298 

U. S. 238 (1936). 

31. The ta.x would simply be the means selected by 
Congress as necessary and proper for the exercise of 
its power to regulate interstate coinmctco. "The 
power of taxation, which is expressly granted, may of 
course be adopted as a means to carry into operation 
another power also c.tprcsslv granted." United States 

V. Butler, 297 U.S. 1, 69 (1936). 

32. Sec PP. 258-63. in fra; G. Rathjens, Rational 
Environmental Policy— Goals and Priorities , p.30 
supra . For the use of this device at the state 
level, s£s.Vr‘ STAT. ANN., tit. 10 ^ 910(A) et seo. 
(Supp. 1970). 

33 . Sec Hearings before a Special Subcomm,., on.Air, 
and Water Poiiution of the Senate Comm, on Public 
Works , 89th Cong., 1st Scss. (1965). 

34. 29? U.S. 1 (1936). 

35. C^. Steward flachinc Co. v. Davis, 301 U.S. 548 
(1937); Hclvering v. Davis. 301 U.S. 619 (1937). 

36. Cf., e^., Carter v. Carter Coal Co., 298 U.S. 
238 (1936); Schechtcr Poultry Corp. v. United States, 
295 U.S. 495 (1935), 

37. Congress's powers are derived not only from 
specific grants of authority but also from the clause 
authorizing Congress "to make all laws which shall be 
necessary and proper for carrying into execution the 
foregoing powers, and all other Powers veste d bv this. 
Constitution in the Government of the Un ited States, or 
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in any Department or Officer thereof ." U.S. CONST., 
art. I, ^ 8, cl. 17 (em0\asis svipplied) . 

38. United States v. Shauver, 214 Fed. 154 (D. 
Ark. 1914); United States v. McCullagh, 221 Fed. 288 
(D. Kans. 1915). 

39. 39 Stat. 1705 (1916). 

40. Acting, as it did at that time, on behalf of 
Canada in its foreign relations. 

41. 252 U.S. 416 (1920). 

42. There is in fact a Boundary Waters Treaty of 
1909 with Great Britain (acting on behalf of Canada), 
containing a provision (in Art. IV) that the boundary 
waters "shall not be polluted on either side to the 
injury of health or property on the other," 36 Stat. 
2448, 2450 (1909). While an international joint com- 
mission has been established, its powers are limited, 
and there is no other implementing legislation. See 
Erichsen -Brown, Legal Implications of Boundary Water 
Pollution , 17 BUFF. L. REV. 65 (1967). 

43. P. 275, infra . 

44. The Supreme court has never held a treaty 
invalid on any grounds. It has, however, held an 
executive agreement invalid as violative of express 
constitutional restraints on the federal government. 
In Reid v. Covert, 354 U.S. 1 (1957), the Court held 
that the Status of Forces Agreements could not validly 
authorize the trial by court-martial of civilian de- 
pendents of American soldiers overseas, since the 
Constitution guarantees them a jury trial. The Court 
indicated by dictum that the treaty power is similarly 
limited. Id. at 16, 

The distinction should be kept in mind, however, 
between attacks based on violations of express consti- 
tutional restraints on federal action, and those based 
on 10th Amendment considerations; Missouri v. Holland 
(252 U.S. 416 (1920)) would presumably dispose of the 
latter unless it proved possible to persuade the Court 
that the purported treaty was a sham. 
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45, Another possible basis for Congressional 
authority to preserve the environment is the national 
defense power (found chiefly in art. I, § 8, els. 
11-16) , and in fact federal control over the environ- 
mental as well as other aspects of atomic energy is 
generally regarded as predicated on that power. The 
relationship of other types of pollution to defense 
can probably also be demonstrated; but at most the 
links would seem to be no stronger than those to 
interstate commerce, and the much larger body of 
pertinent precedent in the latter area would suggest 
that greater reliance should continue to be placed 
upon the commerce clause. 

It has sometimes been asserted that there is a 
constitutional right under the Ninth Amendment to a 
decent environment, and at least something of a hint 
in one Supreme Court case that the Ninth Amendment 
may serve as a further source for creation of indi- 
vidual rights not hitherto recognized. Griswold 
V. Connecticut, 381 U.S, 479, 484 (1965) (majority); 
id. at 488 et seq . (concurring opinion of Goldberg, J. 
B. PATTERSON, THE FORGOTTEN NINTH AMENDMENT (1955h 
Sive, The Environment— Is it Protected bv the Bill of 
Rights? . CIVIL LIBERTIES, April 1970, at 3. If there 
is such a right under the Ninth Amendment, and if it 
is part of the fundamental rights carried over or 
"incorporated" as limitations upon the states by the 
Fourteenth Amendment , it could be argued that the 
congressional power to implement the Fourteenth Amend- 
ment might include authority to protect these rights. 
By way of analogy, it was held in Katzenbach v. Morgan 
384 U.S. 641 (1966), that Congress could forbid the_ 
requirement of literacy in English as a voting qualifi 
cation when imposed upon Spanish-speaking citizens of 
Puerto Rican origin. The Court held that this could 
be done under either of two theories —that the literac 
requirement, although not in itself a violation of the 
Fourteenth Amendment, might interfere with the asser- 
tion by residents of Puerto Rican origin of their ^ 
rights to equal treatment— such as in the allocation 
of public services which were guaranteed by the Four- 
teenth Amendment; or, alternatively, that even if the 
courts would not themselves find that such a literacy 
requirement violated the equal protection clause, 
nevertheless, a reasonable judgment by Congress to 
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that effect would he accepted the Court. 

One problem, however, with the use of the Fourteentli 
Amendment is that it applies only to state action, and 
might not be applicable to conduct by nongovernmental 
organizations injuring the environment of others. 

Since there are so many better grounds for finding a 
constitutional basis for federal regulation than this 
one, it may not be worth pursuing further, except 
perhaps as an intellectual exercise. 

46. In most of the eastern states, rights to water 
are based on ownership of adjacent, or "riparian," 
land. In some of these states, allocation is based on 
"natural flow," in others on "reasonable use." In the 
West, where water is scarcer, rights are based on 
"appropriation"? the first user, regardless of land 
ownership, acquires rights vdiich continue unless he 
fails to utilize them. See J. SAX, WATER lAW, PIAHKIHG 
AND POLICY: CASES AND MATERIALS 1-3 (1968) for an excep' 
tionaily clear outline of the various theories of water 
rights. See also Note, Private Remedies for Water 
Pollution . 70 COL. L. REV. 734 (1970) . 

47. "Rights, property or otherwise, which are 
absolute against all the world are certainly rare, and 
water rights are not among them. Whatever rights may 
be as between equals such as riparian owners, they are 
not the measure of riparian rights on a navigable 
stream relative to the function of the Government in 
improving navigation. Where these interests conflict 
they are not to be reconciled as between equals, but 
the private interest must give way to a superior right, 
or perhaps it would be more accurate to say that as 
against the Government such prints interest is not a 
right at all." United States v. Willow River Power Co. 
324 U.S. 499, 510 (1945). 

48. The police power enables a state to regulate 
for the comfort, health, safety, and welfare of its 
citizens? its scope is limited only by provisions in 
the federal or applicable state constitution. See, 
e.q . , Jacobson v. Massachusetts, 197 U.S. 11, 25 (190'^) 
Town of Shelby v. Cleveland Mill and Power Co., 155 
N.C. 196, 200, 7L S.E. 218, 220 (1911). The typical 
state pollution control act would seem in theory to 
present a classic example of a legitimate exercise of 
the police power: protection against significant 
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danger to public health and welfare? consequently, 
such legislation has been uniformly upheld. See, e.q . , 
Hatcher v. Board of Supervisors, 1^5 Iowa 197, 145 
N.W. 12 (1914); Huron Portland Cement Co. v. Detroit, 

362 U.S. 440, 442 (1960) . 

49. ‘'[I]t is no objection to the exertion of the 
power to regulate interstate commerce that its exer- 
cise is attended by the same incidents which attend 
the exercise of the police power of the states.” 

United States v. Carolene Products Co., 304 U.S. 144, 

147 (1936). 

50. Such control over the property rights of 
abutting owners is based on the federal government's 
control over navigable waterways, and is not deemed a 
taking of the riparian owner's property for which he 
must be compensated; the property is deemed always to 
have been held subject to the lawful exercise of just 
such power. United States v. Willow River Power Co., 

324 U.S. 499, 510 (1945), note 47 supra ; see also 
United States v. Chicago M, St. P & P. R. Co., 312 

U. S. 592 (1941); United States v. Appalachian Electric 
Power Co., 311 U.S, 377 (1940). This power may be 
employed not only for navigation, but also to protect 
environmental values. Zabel v. Tabb, 430 P.2d 199 
(5th Cir. 1970). 

In other areas of federal activity as well, the 
fact that regulation may reduce the value of property 
does not in itself defeat its constitutionality or 
necessitate compensation. Federal Power Comm. v. 

Hope Natural Gas Co., 320 U.S. 591, 601 (1944); Bowles 

V. Willingham, 321 U.S. 503, 517-18 (1944). 

51. See Lawton v. Steele, 152 U.S. 133, 136, 137 
(1894); C. B. & Q. V. Illinois, 200 U.S. 561, 592-94 
(1906). 

See also Huron Portland Cement Co. v. Detroit, 362 
U.S. 440, 442 (1960), referring to the Detroit Smoke Abate- 
ment Code: "The Ordinance was enacted for the manifest 
purpose of promoting the health and welfare of the city’s 
inhabitants. Legislation designed to free from pollution 
the very air that people breathe clearly falls within tne 
exercise of even the most traditional concept of what is 
compendiously known as the police power • 

52. Id. 
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53. Day-Brite Lighting, Inc. v. Missouri, 342 U.S. 
421, 424 (1952). 

54. Euclid V. Anibler Realty Co., 272 U.S. 

365, 387-88 (1926). 

55. Miller v. Schoene, 276 U.S. 272 (1927); but 

cf . Pennsylvania Coal Co. v. Mahon, 260 U.S. 3 93 (1922). 

56. See United States v. Darby, 312 U.S. 100, 114 
(1941); Hamilton v. Kentucky Distilleries & Warehouse 
Co., 251 U.S. 146, 156 (1919). 

57. The ancient doctrine that the landowner's 
property rights to the air above his land extend to the 
heavens has been discarded. United States v. Causby, 
328 U.S. 256, 261 (1945). But it has also been held 
that the landowner 'owns' "at least as much of the 
space above the ground as he can occupy or use in con- 
nection with the land." Id. at 264. The Court in 
Causbv recognized that airspace is a "public highway" 
and the federal authority to regulate air commerce and 
to control the navigable air space rests securely on 
the commerce clause and has never been doubted. See 
Braniff Airways v. Nebraska State Bd. of Equalization, 
347 U.S. 590, 596-97 (1954). Yet the Court in Causbv 
found it necessary to qualify this power, which un- 
qiialified would have consequences not attending the 
exertion of Congress's plenary power over navigable 
waters: "... the flight of airplanes, which skim 
the surface hut do not touch it, is as much an appro- 
priation of the use of the land as a more conventional 
entry upon it" (328 U.S. at 264). Se^ also Griggs v. 
county of Allegheny, 369 U.S. 84, 87 (1962). 

58. United States v. Bishop Processing Co,, supra 
note 25. 


59. See Michelman, Property, Utility, and Fairness.: 
Comments on the Ethical Foundations of '.Tnst compensa- 
tion' Law . 80 HARV. L. REV. 1165 (1967), Sax, Takingi 
and the Police Power. 74 vAT.m l. J. 36 (1964). 

60. E.q . , Lochner v. New York, 198 U.S. 45 (1905). 

E.q . , West Coast Hotel Co. v. Parrish, 300 U'S. 
379 (1937). But many state courts have continued to 
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invaliliate state legislation on grounds of substantive 
due process under the due process clauses of state 
constitutions. See Paulsen. The Persistence of Sub- 
stantive Sue Process in the States . 34 MINN. L. REV. 

91 (1950) ? Hetherington, State Economic Regulation and 
Substantive Due Process of Law. 53 U. L. Rev. 13, 

226 (1958). 

62. See Greenawalt, '' Uncontrollable" Actions and 
the Eighth Arnendinent: Implications of Powell v. Texas . 

69 COLUM. h. REV. 927 , 972 (1969); Kent v. Dulles, 

357 U.S. 116 (1958); Griswold v. Connecticut, 381 U.S. 
479, 486 (1965) (concurring opinions). 

63. For examples of the Court's tolerance of 
legislation in the economic area, see, e.o ., Williamson 
V. Lee Optical Co., 348 U.S. 483 (1955); Day-Brite 
Lighting, Inc. v. Missouri, 342 U.S. 421 (1952). 

64. The last mentioned proposal would at least 
avoid the "intrusion into the bedroom" problems that 
would arise if the alternative of compulsory contra- 
ception were adopted. Griswold v, Connecticut, 

381 U.S. 479 (1965). 

65. Compare Buck v. Bell, 274 U.S. 200 (1927), with 
Skinner v. Oklahoma, 316 U.S. 535 (1942). 

A few other constitutional limitations on federal 
action might prove pertinent. 

Laws unreasonably classifying those subject to 
their command might run afoul of principles of equal 
protection, which are applied to the federal govern- 
ment through the due process clause of the Fifth 
Amendment. Bolling v. Sharpe, 347 U.S. 497 (1954). 

But regulation of business is seldom invalidated on 
equal protection grounds these days. Compare Ry . Express 
Agency v. New York, 336 U.S, 106 (1949) with Morey v. 
Loud, 354 U.S. 457 (1957); cf. Shapiro v. Thompson, 394 
U.S. 618 (1969), and Mr. Justice Harlan, dissenting, _at 65 

Inspection of plants to determine whether pollution 
regulations were being obeyed might have to be made 
pursuant only to warrant in order to avoid violation of 
the Fourth Amendment's prohibition of unreasonable 
searches and seizures. See. Camara v. Municipal Court, 

3B7 U.S. 523 (1967) . 
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The Role of The States in the Composition and Selectin 
of the National Government , 54 COLUM, L. REV. 543, 
544-45 (1954). 


67. 

See Grad, supra p. 

160 sea. 

68. 

Art. VI, § 2. 


69. 

See Grad, supra p. 

51 et. sea. 

70. Congress expressly considered the preemption 
problem in connection with its authorization to the 


Secretary of Health, Education and Welfare to prescrit 
emission standards for new motor vehicles and decided 
to bar state controls except where a state had adoptee 
a higher standard before March 30, 1966 — in effect, 
barring all state regulation except that of Californie 
Air Quality Act of 1967, Pub. L. No. 90-148, § 2, 81 
Stat, 490, U.S.C. §§ 1857f-l et seg.. (Supp. V, 1965-6$ 
Since the federal statute relies upon a woefully in- 
adequate regulatory technique, i.e . clearance of all 
new cats or engines of a given model if a test vehicle 
passes the test (see Grad, supra p. 54), preemption 
serves to preclude meaningful action at any level of 
government . 

Cases raising questions of whether federal legisla* 
tion barred state or local controls have occasionally 
Involved environmental regulation. In Huron Portland 
Cement Co. v. City of Detroit, 362 U.S. 440 (I960), 
Detroit's Smoke Abatement Code was held validly appli- 
cable to a ship using its waters, despite compliance ( 
the ship's boilers with federal boiler inspection law: 
The court relied heavily on Congressional statements 
which at the time declared air pollution to be primar: 
a matter of state and local concern. In American Air' 
lines, Inc. v. Town of Hempstead, 272 F. Supp. 226 
(E.D.N.Y. 1966), aff'd , 398 F.2d 369 (2d Cir. 1968), 
cert , denied , 393 U.S. 1017 (1969), a municipal ordi- 
nance attempting to ban excessive noise from jet air- 
craft was invalidated on grounds of federal preemptioi 
See also Allegheny Airlines, Inc. v. Village of Cedar' 
hurst, 132 F. Supp. 871 (E.D.N.Y. 1955), aff'd , 238 
F.2d 812 {2d Cir. 1956). Interestingly, federal air- 
craft noise regulations apparently do not preclude 
airport operators from imposing more stringent stand- 
ards, and this is true even where the airport is 
operated by an agency of state or local government. Sj 
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Port of New York Authority v. Eastern Air Lines, Inc., 
259 F. Supp. 745 (E.D.H.Y. 1%6) ; S. REP. NO. 1353, 

90th Cong., 2d Sess. 4 (1968); 34 Fed. Reg. 18355-56 
(1969). 

Litigation is now pending \ftiich raises the question 
of whether a state may impose more stringent regula- 
tions on disposal of nuclear waste than those promul- 
gated by the Atomic Energy commission. Northern 
States Power Co. v. Minnesota, D. Minn., filed 
Aug. 26, 1969. 

71. For a survey of the enforcement techniques 
most generally employed by the states in this area, 
see Grad, supra p. 117 et_ seg . 

72. F. Grad, PUBLIC BEAIflH lAW MANUAL 138 (2d ed. 
1970) . 

73. See, e.g . , People v. ZerilXo, 34 Cal, 23 222 , 

223 P.2d 223 (1950); Brown v. State, 23 Del. 159, 74 
Atl. 836 (1909); 22 C.J.S. § l(e}; A>ERICAN lAW INSTI- 
TUTE, MODEL PENAL CODE §§ 1.12, 2.02 (1962). Apart 
from constitutional considerations, this tradition 
weighs heavily in persuading courts to read such a 
requirement into criminal statutes in which it does 
not appear explicitly. 

74. See Greenawalt, supra note 52, at 934 et^^eg..? 

Packer, Mens Rea and the Supreme Court, .[1962] SUP. CT. 
REV. 107; Dubin, Mens Rea Reconsidered; A Plea for a 
Due Process Concept of Criminal Responsibility , 18 
STAN. L. REV. 332, 378 (1966). But ^ Gribetz & Grad, 
fusing Code Enforcefment; Sa-nctions btA , ^ 

COL. L. REV. 1254, 1279 (1%6). Where fines are small, 
tests of constitutionality are likely to be rare. 

While the Supreme Court has indicated that mens rea 
is not constitutionally required as an element of a 
crime (United States v. Baiint, 258 U.S, 250 (1922); 
Fisher v. United States, 328 U.S. 463 (1946); Leland 
V. Oregon, 343 U.S. 790 (1952)), there have been more 
i^ecent indications of inroads into that principle. C^« 
tanibert v. California, 355 U.S. 225 (1957); Robinson 
V. California, 370 U.S. 660 (1962). 

There is considerable controversy as to the propriety 
of a doctrine of “strict liability" in the criminal 
field. Actions detrimental to public welfare have been 
characterized as "in the nature of neglect where the 
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law requires care; inaction where it imposes a, duty. 

. . Morrissette v. United States, 342 U.S. 246, 

2 55 (1952). The dividing line may well be the degree 
of severity of punishment: "The defendant asks us to 
test the meaning of this statute by standards appli- 
cable to statutes governing infemous crimes. The 
analogy, however, is deceptive. The clement of con- 
scious wrongdoing, the guilty mind accompanying the 
guilty act, is associated with the concept of crimes 
that are punished as infamous. ..." cardozo, J., in 
Tenement House Dept. v. McDevitt, 215 K.Y. 160, 168, 
109 N.E. 88, 90 (1915); see also MODEL PENAL CODE 
§ 2.07(2) . 

75. Some degree of participation by higher levels 
of management may also be required, for a corporation 
to be liable for a crime. MODEL PENAL CODE § 2.07 
(1962); Note, Antitrust Enforcement against Organized 
Crime , 70 COL. L. REV. 307, 319 et seg,. (1970). 

There are additional problems peculiar to corporate 
defendants. Increasingly, corporations have been 
entering into agreements with their officers and direc 
tors to indemnify the latter against certain types of 
claims brought against them. While the corporation 
cannot sit in prison in place of a vice president who 
deliberately or carelessly helped to poison a river, 
might it, consistently with public policy, agree to 
indemnify him for any fine he has to pay? Even if 
such a practice were not upheld, it would be virtually 
impossible to prevent the corporation from indirectly 
reimbursing its officer for fines he had paid or even 
for the discomfort of a time in jail, by raising his 
salary or awarding other fringe benefits after a 
decent interval had elapsed. 

Stockholders may be able to assert a derivative 
cause of action against officers or directors whose 
illegal conduct caused the corporation to be fined or 
otherwise suffer loss. Here, too, questions arise as 
to the validity of an indemnification agreement in 
this circumstance, as well as to the possibility of 
a corporation paying the premiums for insurance agains 
such a liability. See Dvkstra. The Revival of the. 
Derivative Suit. 116 U. PA. L. REV. 74 (1967). 

76 . See Antitrust Enforcement against Organized 
Crime, supra note 75, at 319-20. 

The privilege against self-incrimination could not, 
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course, l>e used by a corporation, nor could an employee 
refuse to testify on the ground that he might incrimi- 
nate the corporation or another employee, corporate 
records could not be withheld on Fifth Amendment grounds. 
Nevertheless, the possibility that a witness might 
incriminate himself would in many situations permit him 
to beep silent. 

77. Gribetz and Grad, Housing Code Enforcement, 
supra note 74, at 1279. The authors point out that in- 
adequate sentencing practices in housing cases arise 
out of the unwillingness of criminal courts to recog- 
nize housing violations as true "crimes,'' and that the 
same odium does not attach to the offense malum prohi- 
bitum as to the offense malum in se. The difficulty 

is not confined to prosecutions for housing violations, 
but extends to virtually all municipal prosecutions for 
health and safety offenses. There are grounds for 
apprehension that the same attitudes may prevail In 
prosecutions for environmental offenses. 

78. It is significant that when a fine of $10,000 
was recently levied against a New Jersey firm, the 
United States Attorney described it as the largest 
ever imposed for water pollution In the United States. 
K.Y. Times, July 18. 1970, at 27. col. 1. 

79. Sirall fines may, of course, be effective to 
deter the small-scale private polluter, such as the 
casual litterer, the careless motorist or power-boat 
operator, etc. 

80. ^ LANE, THE REGUIATION OF BUSINESSMEN, 21 
et s^. (1954] ; Sutherland. Is "White Co llar Crime" 

Crime? . 10 AM. SOC. REV. 132, 136 (1945); Flynn, 

Criminal Sanctions under state and Federa l Antitrust 
Laws. 45 TEX. L, REV. 1301. 1304, 1305 (1967); Note, 

70 COL. L. BEV. 307, 319 gt seg.. (1970). 

This is not to say that the ripples which spread 
out from the prison terms given to soine electrical 
industry officials a few years ago did not have some 
deterrent effect upon corporate officers and employees 
generally. Perhaps a study might profitably be made 
of the impact of these sentences. There was not 
apparently, however, a sufficient impression of general 
success to give rise either to an intensified campaign 
on the part of federal enforcement officials to request 
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prison sentences or to a widespread tendency on the 
part of judges to impose them. 

81. See Tiiriberq, The Case for Civil Antitrust 
Enforcement, 14 OHIO ST. L. J. 315 (1953); Note, 71 
YAliE L. J. 280, 282 et seq . (1961), which presents 
the view that the criminal fine as presently admin- 
istered is hut "a reasonable license fee" for engag- 
ing in prohibited conduct. On a state level, see , 
e.q .. MINN. STAT. ANN. § 115.07(6) (1964). 

82. Criminal and civil proceedings are not neces- 
sarily mutually exclusive. See , e.g . , Standard 
Sanitary Manufacturing Co. v. United States, 226 U.S. 
20, 52 (1912), On a state level, see , e.g . , CONN. 
GEN. STAT. ANN. § 19-516 (1969). 

83. Cf,. , e.g . , Federal Trade Commission Act, 38 
Stat. 719 (1914), 15 U.S.C. § 45(b)(1) (1964); Claytor 
Act, 38 Stat. 734 (1914), 15 U.S.C. § 21(b)(1) (1964). 

84. S.3546, 91st Cong., 2d Sess., § 10(b), (c). 

(1970). 


85. See Gribetz and Grad, supra note 74, at 1281 
et sea . . especially 1283. 

86. See Frankfurter & Corcoran, Petty Federal 
Offenses and the Constitutional Guaranty of Trial by 
Jury, 39 HARV. L. REV. 917 (1924) ; Gribetz and Grad, 
supra note 74 ^ at 1284; Uixlted States, ey. rel^ Marcus 
V. Hess, 317 U.S. 537 (1943); Helvering v. Mitchell, 
303 U.S, 391 (1938); cf. Duncan v. Louisiana, 391 U.S. 
145, 159 (1968). 

87. See Note, Trial by Jury in Criminal Cases , 69 
COL, L. REV. 419, 427-29 (1969). 

It should be noted that a sanction, the severity 
which is out of all proportion to the offense or the 
necessity, may be challenged on due process grounds. 
Cf. Life & casualty Co. v. McCray, 291 U.S. 566, 571 
(1934); Chicago & N. W. Ry. v. Nye Fowler Schneider Cc 
260 U.S. 35, 44-45 (1922); St. Louis, I. M. & So. Ry- 
Co. V. Williams, 251 U.S. 63, 66-67 (1919); Missouri 
Pacific Ry. v. Tucker, 230 u.s. 340, 350-51 (1913); 
Chicago & Alton R. R. v. People ex rel . Koerner, 67 
111. 1 (1873). Attack on the basis of the cruel and 
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unusual punishment clause of the Eighth Amendment is 
also possible. Douglas, J., concurring, in 
Robinson v. California, 370 IT.S. 660, 676 (1962). 

There is no reason to believe, however, that penalties 
of the dimension suggested and in the circumstances 
referred to herein would run into constitutional 
difficulties of these kinds. 

88. The mental state of the defendant could be 
pertinent in two respects; (a) if it is an element 
of the nuisance or other tort sought to be enjoined 
(this would not normally be so in environmental cases) ; 
(b) as an indication of vdiether the defendant is 
likely to coatinae or repeat the offense, thus neces- 
sitating Injunctive relief. On a state level, see , 
e.q ., MDNT. KEV. CODE hM. § 69-3921 (Supp. 1969). 

89. See, e.g . , Boomer v. Atlantic Cement Co., 26 
N.Y. 2d 219, 257 N.E. 2d 870, 309 N.Y.S. 2d 312 (1970), 
in which the Rew York Court of Appeals refused to 
enjoin operation of a plant which injured plaintiffs’ 
property through its emissions of dirt, smoke and 
vibration, on the grounds that the technology permit- 
ting operation without pollution had not yet been 
developed and that the defendant’s investment and its 
contribution to the econony of the community were 

Damages for permanent reduction in value of 
plaintiffs' property were awarded instead. 

It should also be noted that the courts are un- 
likely to construe a statute requiring issuance of an 
injunction in case of actual or threatened violation 
as eliminating their discretion to refuse such relief 
if on balance they deem it undesirable. See Hecht CO. 
V. Bowles, 321 U.S. 321 (1944). See also Seadade 
Industries, Inc. v. Florida Power and bight Co., 232 
So. 2a 46 (D.C. App. Fla., Feb. 18, 1970). The court 
based its findings that the power company had not been 
guilty of gross abuse of discretion in discharging 
heated waters into Biscayne Bay on the fact that "a 
number of power generating plants are doing this at the 
present time," and refused to consider whether such 
discharge would adversely affect tiie area’s environment 
and ecology, 

90. E.g ., Parker v. United States, 309 F. Supp. 

593 (d.c. Colo. 1970) . The court ordered a prelimi- 
nary injunction to continue indefinitely, barring the 
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Secretary of Agriculture from selling lurrifaer rights 
in a relatively untouched area, 

91. For example, a state court fined a major 
polluter $10,000 for failing to halt the discharge of 
industrial waste into the Buffalo River, but refused 
to enjoin its continued illegal operations because of 
the adverse effect its closing would have on business 
in the community. N.Y. Times, Oct. 6, 1970, at 44, 
col. 3. 

Present federal laws also encourage denials of in- 
junctions in the event of economic hardship. See , 
e.q . , 33 U.S.C.A. § 1160(h) (1970); Barry 
The Evolution of the Enforcement Provisions of the 
Federal Water Pollution Control Act; A Study of the 
Difficulty in Developing Effective Legislation , 68 
MICH. L. REV. 1103, 1106. 1120 (1970). 

An advantage attending the injunctive process is 
the retention of jurisdiction by the court of equity. 
This enables the court to issue future orders in aid 
of its initial judgment, to modify its provisions, 
and to enforce compliance with or punish violations 
of the judgment. See , e.g , . United States v. Florida 
Power and Light Co., 311 F. Supp. 1391 (S.D. Fla., 

1970) . The court did not find irreparable damage at 
the time the government requested that the utility be 
required to submit a plan to cool discharged water? 
but the court retained jurisdiction and implied such 
plan might be required later, stating "I am concerned 
about the large amount of heated water the units will 
discharge ... in 1971 and 1972. Therefore, I do 
plan to receive evidence on this point at hearings to 
be scheduled at a later date” {311 F. Supp., at 1392). 

While the usual maxims of equity are generally 
applied in injunction actions, where water quality is 
notoriously poor, a judge might be persuaded to waive 
the requirement that the plaintiff come into court 
with clean hands. 

92. Penn Central is allegedly violating water 
quality standards by discharging oil from its Harmon, 
N.Y., yards into the Hudson River. Abatement hearings 
have been scheduled under § 10 of the Federal Water 
Pollution Control Act, 80 Stat. 1250 (1966), 33 U.S.C.A. 
§ 1160 (1970) . Current Developments . 1 ENVIRONMENT 
REP. 101 (1970). 
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93. Such a procedure was employed in Schwarzenbach 
V. Oneonta Light & Power Co., 207 S.Y. 671, 100 N E 
1134 (19U). 

94. In United States v. Bishop Processing Co., (423 
F.2d 469 (4th Cir. 1970), cert , denied , 398U.S. 904 (1970)] 
administrative proceedings dragged on from 1965 until 1968, 
when suit was finally initiated to abate interstate 
pollution pursuant to the Clean Air Act (81 Stat. 485 
(1967), 42 U.S.C. §18.57 et. seg.. (Supp. V, 1965-69)). 

On July 28, 1968, the District Court denied defendant's 
motion to dismiss the government's suit, and an order 
to cease operations was affirmed by the Fourth Circuit 
on March 3, 1970. Certiorari was denied by the 
Supreme Court on May 18, 1970. 


95. See Grad, 


p. 107 et ; 


96. 56 Stat. 33 (1942) (repealed 1947). 

97. SaH.. , Testa v. Katt, 71 R.I. 472, 47 A. 2d 312 
(1946), rev'd on other grounds . 330 U.S. 386 (1947)? 
Miller V. Municipal Court of Los Angeles, 22 Cal. 2d 
818, 142 P.2d 297 (1943); Stevenson v. Stoufet, 237 
Iowa 513, 21 N.W.2d 287 (1946) (characterizing such 
actions as "penal")? and Overnight Motor Transport Co. 

V. Missel, 316 U.S. 572, 583-84 (1942) (double damage 
action under Fair Labor Standards Act); Lambros v. 

Brown, 184 Md. 350, 41 A.2d 78 (1945); Schaffer v. 
Leimberg, 318 Mass. 396. 62 N.E.2d 193 (1945) (calling 
them "remedial") . 

98. Bowles V. Willingham, 321 U.S. 503, 512 (1944); 
Porter v. Warner Holding Co., 328 U.S. 395, 398-99 
(1946); cf. Helvering v. Mitchell, 303 U.S. 391 (1938)? 
United States ex rel . Marcus v. Hess, 317 U.S. 537 (1943). 

99. This is true even with respect to actions for 
damages brought by private plaintiffs. "The greatest 
single impediment in civil actions for damages has 
been proving that the defendant's pollution is the 
direct cause of the plaintiff's legal injury." Note, 
Private Remedies for Water Pollution , 70 COL. L. REV. 

734, 745 (1970). 

100. 56 Stat. 23 (repealed 1947) . 
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101. Licensing Order Ho. 1, 8 Fed. Reg. 13240 
(1943). This provision of the statute and its imple- 
mentation were upheld in Gordon v. Porter, 155 F.2d 
949 (9th Cir. 1946), cert , denied , 329 U.S. 763 (1946). 
It should be noted that this action was taKen under 
the war power. Peacetime licensing would normally 
have to rest upon another source of Congressional 
authority, such as the commerce power, and might there- 
fore not be applied so all-inclusively. 

102. 56 Stat. 23, § 205(b) (repealed 1947) which 
provided for a fine of not more than $5,000 or im- 
prisonment for not more than one year, or both; § 205(e) 
provided for damages of the greater of $50 or treble 
the excess amount charged; § 205(a) authorized injunc- 
tions against violations. On a state level, see , e.g . , 
CAL. HEALTH & SAEnTY CODE § 242631 (West 1967). 

103. An eight-man investigating team, dispatched 
by the National Air Pollution Control Administration, 
in pursuance of its emergency inspection program, re- 
ported an American Cyanimide plant to be in violation 
of emission standards. Consequently, the plant has 
been forced to close pending replacement of its 
sulfuric acid producing units. Current Developments, 

1 ENVIRONMENTAL REP. 55 (1970). 

104. Licensing is being used by the Federal Power 

Commission in an experiment of possible substantial 
significance. The Commission has been attempting to 
condition licensing of the use of navigable rivers for 
power production with provisions that would invest it 
with continuing authority to appraise the public 
importance of the uses being made by the licensee, 
and, when desirable, to require the resource involved 
to be shifted to another use, such as comprehensive 
waterway development and conservation. These pro- 
visions were considered in Rumford Falls Power Co. v. 
Federal Power Commission, 355 F.2d 683 (1st Cir. 1966), 
and found to be within the Commission's authority to 
exact; the case was remanded for clarification so that 
the licensee might "know it might have to surrender 

or what compensation might be paid to it in the event 
of such diversion. 

Previous attempts to retain control over private 
rights granted in natural resources have been largely 
ineffective. While the user may be regarded as a 
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trustee of the public interest, that interest has 
generally been left vague and undefined. In particu- 
lar, courts have been reluctant to find a departure 
from the public interest where it would undermine the 
user's large investment. See Sax, Licenses— Restricting 
Private Rights in Public Resources. 7 NAT. RES. J. 339 
(1967). 

105. See United States v. United Mine Workers of 
America, 330 U.S. 258 (1947); United States v. Pewee 
Coal Co., 341 U.S. 114 (1951); but cf. Youngstown 
Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1952). 

106. The extent of the governinent ' s Liability for 
compensation in such circumstances is unclear. See 
United States v. Pewee Coal Co., 341 U.S. 114 (1951). 

Another variation might be a procedure for an 
equitable receivership of the offending plant. The 
federal governinent would retain possession and conduct 
operations for as long as it was necessary to install 
corrective equipment or otherwise remove the cause of 
the violation and charge the expenses against the 
plant. Cf. , e.q . , the use of this technique as a 
remedy for housing violations. N.Y. MULT. D^ffiLL. LAW 
§ 309; Gribetz and Grad, supra note 74, at 1272-75. 

107. E^., 26 U.S.C. §§ 4745, 7301 et geg.. (1964) 
(internal revenue violations); 49 U.S.cTl 781, 782 
(1964) (transportation of contraband). 

108. Illustrative cases applying these statutes 
include; United States v. Windle, 158 F.2d 196 (8th 
Cir. 1946) (automobile, used by owner to carry on 
wholesale liquor business without paying required tax, 
forfeited); United States v. One 1962 Ford 2-Door 
Sedan, 234 F. Supp. 798 (W.D. Va. 1964) (automobile 
used to transport customers to point of sale of illegal 
whiskey, forfeited); Ted's Motors v. United States, 

217 F.2d 777 (8th Cir. 1954) (libel for forfeiture of 
automobile used for transporting narcotics) ; The 
Harpoon, 71 F. Supp. 1022 (D. Mass, 1947) (action to 
obtain forfeiture of boats carrying contraband firearms); 
and Dobbins's Distillery v. United states, 96 U.S. 395 
(1877) (distillery subject to forfeiture where lessee 
conducts business with intent to defraud revenue) . 

109. E.g . , United States v. Windle, 158 F.2d 196, 199 
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(8th Cir. 1946); United States v. One 1950 Ford Half- 
Ton Pickup Auto. Truck, 195 F.2d 857, 859 (6th Cir. 
1952); United States v. One 1951 Cadillac Coupe De 
Ville, 125 F. Supp. 661, 663 (D. Mo. 1954). 

110. 26 Stat. 210 (1890), 15 U.S.C. § 6 (1964). 

111. Antitrust Enforcement Against Organized Crime, 
supra note 75, at 327-28. 

112. United States v. Addyston Pipe & Steel -Co., 

85 F.271 {6th Cir. 1898), modified . 175 U.S. 211 (1899) 

113. Id. at 295-96. 

114. 12 Wheat. 1, 14 (1827). 

115. Dobbins's Distillery v. United States, 96 
U.S. 395, 401 (1877). See also Hartman v. Bean, 99 
U.S. 393, 397 (1878); United States v. Stowell, 133 
U.S. 1, 14 (1899); Goldsmith-Grant Co. v. United 
States, 254 U.S, 505, 511 (1920); and, applying these 
principles to the states, Van Oster v. Kansas, 272 
U.S. 465, 468 (1926), 

116. This is the basis of the doctrine of deodand, 
which decreed that any chattel causing a person's 
death be forfeited to the crown. The Supreme Court 
narrates a short history of forfeiture in Goldsmith- 
Grant Co. V. United States, 254 U.S. 505, 510-11 (1920) 

117. Cf,. Dobbins's Distillery v. United States, 

96 U.S. 395 (1877); Goldsmith-Grant Co. v. United 
States, 254 U.S. 505 (1920); United States v. One Ford 
Coupe Automobile, 272 U.S. 321 (1926). 

118. See Silesian-American Corp, v. Clark, 332 
U.S. 469 (1947). Domestic property has also been 
seized by the Federal Government in certain situations. 
See United states v. United Mine Workers of America, 
330 U.S. 258 (1947) . 

There may be some circumstances in which seizure of 
something less than the entire offending property 
might be appropriate. For example, vhere the threat 
to environment is aesthetic rather than tangible, a 
scenic easement or other limited property right might 
be seized in order to avoid offenses to the eye. 
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119. In One 1958 Plymoutih Sedan v. Pennsylvania, 

380 U.S. 693, 697 (1965), the Supreme Court held that 
evidence obtained in violation of the Fourth Amendment 
cannot be the basis for sustaining a forfeiture. See 
also Boyd v. United States, 116 U.S. 616, 633-34 (1886): 

"We are also clearly of the opinion that proceedings 
instituted for the purpose of declaring the forfeiture 
of a man's property by reason of offenses committed by 
him, though they may be civil in form, are in their 
nature criminal. ..." 

120. Cf. United States v. United States Coin and 
Currency Co., 393 P.2d 499 (7th Cir. 1968), cert . 
granted , 393 U.S. 949 (1968), reargument ordered , 395 U.S. 
918 (1969). See also Edwards, Forfeitures — Civil or Crimi - 
nal? , 32 TEMP, L. Q. 191 (1970)? Metallic Flowers, Inc. v. 
City of New YorK, 4 A.D.2d 292, 164 N.Y.S.2d 227 (1957) , 
modified . 5 N.Y.2d 246, 157 N.E.2d 170, 183 N.Y.S. 2d 801 (195! 

121. N.Y.C. Am POLhUriON CODE, 5 9.07 (1964). 

122. See Rathjens, supra , p. 29 et seq . 

123. In 1968, 83,698,100 automobiles were regis- 
tered in the United States. NEW YORK TIMES ENCYCWPEDIC 
ALMANAC 672 (1970) . 

124. Such as the periodic inspection of old vehi- 
cles, admittedly a difficult and expensive task. 

125. There are other devices, apart from direct 
regulation, which ney be useful in the packaging field, 
such as the use of deposits, bounties, user charges, etc. 

126. This might be accomplished by direct regulation, 
or through one of the other techniques discussed above, 
such as licensing. See p* 241 supra . 

127. As to the constitutionality of such regulatory 
techniques, see p.219 supra. 

128. 42 U.S.C. §§ 1857b, 1857b-l, 1857c (Supp. V, 
1965-69); 33 U.S.C, A. §§ 1153(c), 1155-58, 1164-70 (1970). 

129. See W. ANDERSON, 3BE NATIONS AND THE STATES, 
RmLS OR PARTNERS? 175-81 (1955); W. ANDERSON, INTER- 
GOVERNMENTAL REIATIONS IN REVIEW 43-45 (1960) . On a 
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State level, see, , MONT. REV. CODE MN. § 69-3920 
(Supp. 1969) . 

130. Clean Water Restoration Act of 1966, 80 Stat. 
1248, 33 U.S.C.A. § 1158 (1970). 

It should be noted that a grant for a municipal 
sewage treatment plant is in part a subsidy for indus- 
trial users of it, unless the municipality imposes 
appropriate charges upon such users. In some cases it 
may therefore be appropriate to condition the award 
upon the imposition of such charges. 

131. See Report of the Joint Committee on Reduction 
of Nonessential Expenditures, Federal Grant -in-Aid to 
States and Payment to Individuals 605-10 (1957); U.S. 
Advisory Comm’n on Intergovernmental Relations, The 
Role of Equalization in Federal Grants; a Commission 
Report (1964) . 

132. Id. For a cogent criticism of subsidies to 
private enterprise, see ABT ASSOCIATES , INC., ECONOMIC 
ANALYSIS OF INDUSTRIAL INCENTIVES FOR POLLUTION CON- 
TROL: IMPLICATIONS FOR WATER QUALITY 46-48 (1967) 
[hereinafter cited as "ABT"]. 

133. See note 128 supra . 

134. See Hines, Controlling Industrial Water 
Pollution; Color the Problem Green , 9 B.C. IND. & COM. 
L. REV. 553, 598 (1968). The same might be said with 
respect to grants to slow-moving state and local 
governments. 

135. See Rathjens, p. 33, supra . 

136. A tire manufacturer has stated that it can use 
discarded tires in the making of new ones, but not on 

a break-even basis, and has suggested that a government 
subsidy or improvements in the process would be neces- 
sary if it were to be financially practicable. N.Y. 
Times, Sept. 27, 1970, § 3, at 1, col. 1. See also 
pp . 2 5B-6 7 , infra . 

137. Pp. 230-1, supra . 

138. For a discussion of state tax relief to induce 
pollution control, see MCHulty, State Tax Incentives 
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to FiQht Pollution , 56 A.B.A.J, 747 (1970). 

139. Int. Rev, Code of 1954, H 38, 46-48. 

140. Int. Rev. Code of 1954, § 169, as ansended by 
^ 704 of the Tax Reform Act of 1969, p-ub. L. Ro. 

141. See generally , Surrey, Tax Incentives as a 
Device for Implementing Government Policy , 83 HARV. L, 
REV. 705, 713-15 (1970). 

142. See Hines, supra note 134, at 599-601. 

143. For a cogent criticism of tax incentives, see 
Surrey, supra note 141. For criticisms directed 
specifically at the use of tax incentives for pollution 
control, see ABT 41-46j Roberts, River Basin Authori - 
ties: A Katlonal. Solution to Water Pollution . 83 HARV. 

L. REV. 1527, 1530-37 (1970). 

144. But cf,. Surrey, supra note 141, at 732-34. 

On a state levels see, e.g . , MSS. ANN. LAWS, ch. 59, 

§ 5(39) (Supp. 1969). 

145. The Small Business Administration and the 
Economic Development Administration are presently 
making loans for this purpose. Se^ABT 24, 48-50. 

On a state level/ see , e.g . , CAL. HEALTH & SAFETY CODE 
§ 24370.4 (West 1967). 

146. 13 C.F.R. § 120.2 (1970). 

147. 12 C.F.R. § 402.1 (1970). 

148. E.g . , Bureau of Indian Affairs, 25 C.F.R. 

§ 91.19 (1970)? Federal Housing Administration, 24 
C.F.R. f 201.6 (1970); Veterans Administration, 38 
C.F.R. § 36.4 et sea.. (1970). 

149. 42 U.S.C. §5 1857b, 1857b-i (Supp. V, 1965-69), • 
33 U.S.C.A. § 1155 (1970). On a state level, see, , 
tlONT. REV. CODE ANN. § 69-3909(9) (Supp. 1969). 

150. national academy of sciences, waste IRNAGEIffilTT 
CONTROL 12-13, 186-90 (1966), 

151. Id. at 14, 39-40. 
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152. Id. at 54-55, 82; see also Kneese, Pollution 
and a Better Environment , 10 ARIZ. L. REV. 14 (1968) . 

153. H. BOSSEL, SOLID WASTE: PROBLEMS MD SOLUTIONS 
34 (1970); see generally R. LINTON, TERRACIDE (1970). 

154. NATIONAL ACADEMY OF SCIENCES, supra note 
150, at 18-21; N.y. Times, Oct. 8, 1970, at 1, col. 4 
(recommendation of Council on Environmental Quality 
for national policy limiting dumping of waste into 
oceans) . 

155. Additional authority for federal expenditures fc 
research in this area is contained in the Solid Waste 
Disposal Act of 1965, 79 Stat. 998 (1965), 42 U.S.C. 

§ 3253 (Supp. V, 1965-69). Further steps have just 
been taken in the Resource Recovery Act of 1970, 
adopted Oct. 27, 1970 (CCH 1970 CONG, INDEX 1737). 

156. S^H. Bossel, supra note 131, at 16-17; 

Adams, Who Will Pav for Recycling Those "Disposables"? , 
11 J. OF SOLID WASTES & SOIL, Jan. -Feb., 1970, at 12. 

157. See 148 CHEMICAL & ENGINEERING NEWS, March ‘2, 
1970, at 14; 148 CHEMICAL & ENGINEERING NEWS, April 6, 
1970, at 38. 

158. S. A. Hart, W. J. Flocker & G. K. York, 

Refuse Stabilization in the Land, 11 J. OF SOLID WASTES 
& SOIL, Jan. -Feb., 1970, at 14. See also H. Bossell, supr; 
note 153, at 35-36. 

159. H. Bossel, supra note 153, at 61-62. 

160. Id* at 31-33. 

161. ^ also COUNCIL OK ENVIRONMENTAL QUALITY, 
ENVIRONMENTAL QUALITY 114 (Ist Ann. report 1970) . 

162. S^, e.q . , N.Y. Times, Mar. 15, 1970, § 4, 

at 10; N.Y. Times, July 8, 1970, at 24, col. 5 (project 
to recover saleable chemicals from power plant smoke) ; 
B. EASTLUNE & W. GOUGH, U.S. ATOMIC ENERGY COMM'N, THE 
FUSION TORCH; CLOSING TSE CYClE FROM USE TO REUSE. 

163. Cf,. note 136, supra . 
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164. See, , Handler, Science Policy: Fedaral 

Support, and Scientific Purpoae . NATTOTJar, nv 

SCIENCES NEWS REP., Aug. -Sept., 1970, at 8. 

165. Sec generally R. VAUGHN, BUREAU OF SOLID 
\^ASTE, SOLID WASTE MANAGEtEKT: TJJE FEDERAL ROLE. 

166. SOG Gspeciallv A. lOffiESE , THE ECONOMICS OF 
REGIONAL mTER QUALITY MANAGEFENT 82-98 (1964). See 
also, Rathjcns, supra p. 29. 

167- Id. at 160-67, 

168. 116 CONG. REC. S6841 (daily ed., Hay 7, 1970) 
(remarks of Senator Proxmire); S,3665, 91st Cong., 2d 
Seas. (1970). 

There reraains, however, doubt whether there can be 
a way of disposing of solid wastes without hurting 
something. Burning them gives rise to one problem, 
grinding them up and depositing them in the water 
another. Catting them out into the ocean will help 
for a while, but as mentioned above this expedient 
will not last forever. 

169. See Hearings on S. 2967 Before the subcomro . 
on Air and Water Pollution of the Senate Comm, on 
Public Works . 89th Cong., let Scss., pt. 3 (1966); 

S. 2987. 89th Cong., 2d Sees. § 104(b) (1966). 

Tlie Council on Law Related Studies is presently 
sponsoring research in the workings of the Ruhr Valley 
program. 

170. See Kneese. supra note 166, at 82-98; see 
also Delogu, Effluent Charges; A Method of Enforcing 
Stream Standards . 19 MAINE L. REV. 29 (1967). 

171. VT. STAT. ANN., tit. 10, § 910(A) et seo. 
(Supp. 1970) . 

172 . Combinations of several of these methods may 
be most effective in dealing with certain problem^ 
areas. For example, required defx>sits together with 
payment of bounties might be useful in dealing with 
such different aspects of solid waste management as 
the throw-away beer or soda container and the junked 
automobile. 
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173. An early example was the protective tariff, 
to safeguard “infant industries." 

174. See Roberts, River Basin Authorities; A 
Natural Solution to Water Pollution , 83 HARV. L, rev. 
1527 (1970). 

175. N.Y. TIMES ENCyCLOPEDIC ALM&HAC 178 (U.S. 
Budget) , 674 (Gross National Product) (1970) . 

176. Cf. Hammer V. Dagenhart, 247 U.S. 251 (1918); 
Schechter Poultry Corp. v. United States, 295 U.S. 495 
(1935); Carter v. Carter Coal Co'., 298 U.S. 238 (1936). 
United States v. Darby, 312 U.S. 100, upholding 
federal regulation of wages and hours, was decided in 
1941, 

177. 49 Stat. 2036 (1936), 41 U.S.C. §§ 35^5 
(1964). The statute also prescribes maximum hours, 
forbids child or convict labor, and requires safe and 
sanitary working conditions, in the performance of 
government contracts. Pursuant to the last of these 
provisions, regulations have recently been issued 
limiting noise levels in plants of government con- 
tractors. 34 Fed. Reg. 7948 (1969),- see Grad, p. 72 
supra . 

178. 56 Stat. 351 (1942) :72 Stat. 384 (1958), as 
amended , 15 U.S.C. § 631 (1964); 70A Stat. 127 (1956), 
10 U.S.C. § 2301 (1964): 63 Stat. 393 (1949), as 
amended , 41 V.S.C. J 25Hb) (1964). 

179. 4 CCH GOVT. COOT. REP. 1 33,638.70 (1970); id. 
at 1 33,722.45; id. at 9 33,755.22: id. at 9 33,760.20; 
Id. at J 33,771.60, 9 33.825. See also Standard clause 
for Small Business Concerns, 7-104.14 set out in id. at 
933,638.70 (1970). See generally for policy 1^. at 

9 1020 (1970). 

laO. 70A Stat. 127 (1956), 10 U.S.C. § 2301 (1964); 
32 C.P.R. §§ 1.700 et sea- (1970). 

181. Act of June 11, 1942, ch. 404, §§ 1-12, 56 
Stat. 351 (1942). 

182. Defense Production Act of 1950, 64 stat. 798 
(1950), 50 U.S.C. App. § 2061 (1964). 
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183. Small Business Act, 72 Stat. 384 (1958) , as 

amended , 15 U.S.C. § 631 et seg.. (1964). “ 

184. Exec. Order No. 8802, 6 Fed. Reg. 3109 (1941); 
Exec. Order No. 9346. 8 Fed. Reg. 7183 (1943). See 
also M. SOVERN, LEGAL BESTRAINTS ON RACIAL DISCRIMINA- 
TION IN EMPLOYMENT 9-17 (1966). 

185. Exec. Order No. 10308, 16 Fed. Reg. 12303 
(1951),* Exec. Order No. 10479, 18 Fed. Reg. 4899 (1953); 
Exec. Order No. 10557, 19 Fed. Reg. 5655 (1954). Exec. 
Order No. 10925, 26 Fed. Reg. 1977 (1961); Exec. Order 
No. 11246, 30 Fed. Reg. 12319 (1965); Exec. Order No. 
11375, 32 Fed. Reg. 14303 (1967). See also Severn, 
supra note 184, at 103-142, app. G. 

186. 4 CCH GOVT CONT. REP. 11 33,638.70 (1970); id. 
at 11 33,695.25; id. at 33,722.45; at 1133,755.22 ? 
id. at 1133.760.20; id. at 1133,771.60; id. at 1133,825? 
id. at 1133,831.60. See also Standard Clause for Equal 
Opportunity, 7-103. 18 set out in id* 1133,636.90 
(1970). See generally for policy 2 CCH GOV'T CONT. REP. 

11 15,771 (1970). The appropriate "boiler plate" 
language, embodying these requirements, must be In- 
cluded in government contracts and subcontracts. 

187. Civil Rights Act of 1964, 78 Stat. 253 (1964), 

42 U.S.C. §§ 2000(e) -2000(e) -12 (1964). 

188. Exec. Order No. 11246, 30 Fed. Reg. 12319 
(1965), 42 U.S.C. § 2000(e) (Supp, III, 1967), as 
amended , Exec. Order No. 11375, 32 Fed. Reg. 14303 
(1967). See also Note. 44 N.Y.U. IHTBA. L. REV. 590 
(1969) , for a fuller discussion. 

189. A charge of violation of the act must first 
be filed with the Equal Employment Opportunity Commis- 
sion, which serves a cot^ on the respondent and inves- 
tigates it. If it determines after investigation that 
there is reasonable cause to believe the charge is 
true, it is to endeavor to eliminate the practice by 
informal methods of conference, conciliation and per- 
suasion. If it fails to achieve voluntary compliance, 
it so notifies the charging party, who may then bring 

an action in the Federal District court, where the charge 
are considered de novo. Civil Rights Act of 1964, 78 
Stat. 253 (1964), § 706, 42 U.S.C. § 2000e-5 (1964). 
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190. The small staff of the Equal Employment Oppor- 
tunity Comm'n (E.E.O.C.) was swamped with thousands of 
cases and found itself unable to undertake informal 
methods of conciliation. It adopted the practice of 
notifying the charging party of its inability to effect 
compliance where such inability sprang from lack of 
capacity even to commence conciliation proceedings. It 
was held in Dent v. St. Louis-San Francisco Railway Co. 
{265 F. Supp. 56 (N.D. Ala. 1967)) and a few other 
cases that the institution of efforts at conciliation 
was a jurisdictional prerequisite to the institution of 
an action in court, thus leaving the aggrieved party 
remedy less. 

If the lower court decision in Dent was the Scylla 
facing the aggrieved Southern Negro employee. Miller 
V. International Paper Co. (290 F. Supp. 401 (S.D. 

Miss. 1967)), was the Charybdis. There it was held 
that the charging party had to institute his action in 
the District Court within sixty days of his filing of 
charges with the E.E.O.C., regardless of the latter's 
progress or lack of it in processing the charges; 
otherwise the case was forever barred. 

191. Dent was reversed in 406 F.2d 399 (5th Cir. 

1969) as vffis Miller . 408 F.2d 283 (5th Cir. 1969). 

See also Johnson v. Seaboard Coast Line R.R. 405 P.2d 
645 (4th Cir. 1968) and Choate v. Caterpillar Tractor 
Co., 402 P.2d 357 (7th Cir. 1968). 

192. 78 Stat. 253 (1964), 42 U.S.C. § 2000e(5)(g) 
{1964-) f see generally Walkei, Title VII; Complaint and 
Enforcement Procedures and Relief and Remedies , 7 B.C. 

IND. & COMM. L. REV. 513-21 (1966). 

193 . Title VII, Civil Rights Act of 1964; Present 
Operation and Proposals for Improvement , 5 COL. J. OF 
lAWANDSOC. PROS. 1 (1969). See also EQUAL EMPLOYMENT 
OPPORTUNITY COMMISSION, 4th ANN. REP. 11 et s^. (1970) , 
summarizing judicial decisions construing the scope of 
the statute. Almost all of the cases cited were actions 
brought by aggrieved individuals and most of them by 
the N.A.A.C.P. Legal Defense Fund. 

194. 78 Stat. 253 (1964), 42 U.S.C. 5 2000(e)(6) (1964. 

195. Title VII, Civil Rights Act of 1964, supra 
note 193, at 39. 
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3-9G. fe, and no])];,, fiiipjrh 

note ,1.9].. Mio pjroliXnm oJ: v/l»o opoaV.n tor' Llir* t|Ovn'i;n- 
mont, E.E.o.c. or the Attorney Oonoral.’n OWloc in 
dinciififiod in V XX, Civl . ]. lU qhl:n Aol; of /uipi:ji 
noto 1.93, at 39. pen g«j)nraX3.y CCII Mliki. PirAGV'fiUi;])]':'’"’'' 
II 1.6,900.003. (.1.900) niid Jkira, '/XtXoJ/XX: Ajllirnn- 
Y n.ar’n Vie w. 44 HOW. DAMR JAMl IjJ.fTlTlOO)'. 

1.97. oompnro tlio 3D rmltri brourjiii; by the, 

H.A.A.C.p’. r,/3pnl, Dciicnno Fund aXono idiroivjl) X900 w,ibl] 
the 1:ol:n]. nJ; XO by tbn JuntXco Jlcirirtmont dur.i.ni'j tbe 
finmo period . X’j.tXo VXI, CXvlX R icflilin Aol: ot 1.004, 
nnprn. noto 1.93, tit 39, 43. pno li^oH.y. 'J.'iinen, 

Oct. X3, 1970, nt 44, col. X.""" 

1.90. Kxoc, Order Ho. WACi, 30 Fo<2. ftoa. .U31.9 
(1, 005), «. u.G.t;. 5 20on(()) (oupp. in:, ),%•/), nn 
nunpafid, Exoc. OriJor Wo. U.37D, 32 Port. Itog, 14303 
“(13571 . 


193. la.., 5 209(o)(0)! Ol) Ml). HI(T,. Mil?. 127, MS 
(1953). 'Mo liafl hoon done proolnci.y once, rind aiori 
only £or n brief period. Govern, fflBE!, note IfM, I,W. 

200. ),')io ntrall bunlnoiin nlwrc of. Uepartiiranl; of 
DoConfio proourenienl; aetunlly dropptid from 25.1% to 
19.4"/, from 1954 to l%7. lun nlmro of totriJ, .jovorn- 
inent procuromont bnti i.ncro,'iriod botwoon 1950 and 1957 
from ,ia.375 to 20.1%. B.B.4., iiFM-Mumf, mimw 
(1930-01); B.n.A., AHJWAT. wpowm (1902-07). 

201. 5,00 11, all V. rjCliuUr, Civil Wf). 093-09 (D.B.C., 
Illodltir., 1909) (rralt voluntiirlly dliiinlnooa tolJ.ovb.no 
belated governiBont conplliinco). Ooe MmjhY, 'l!l,w:ih 
m. I, 1909, at 23, ool. 1. 

202. 41 C.F.H. 5 GO-1 nU jpa. (1970); fiof, .rilnn for 
order of tbo Oocretary of labor, 30 I'od. Ro'j. 13441 
(1965) and Kxoc. Order Ho. WAO, 30 Fad. Rarj, mi9 (I'M 

203. geo.n.R. 17222, Olntcong., 2d Sent;. (1370). 

204. najf claufic 7-103.10 not out In 4 CCII GOV'T 
coin. REP. "f 33,035.90 (1970) nnd 2 «•'« GOV'T C«W. WiP. 
1115,771 (1970). 

205. Compare tlw oarelciin dlnreonrd or oonocloiir; 
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subordination of environmental factors in a wide range 
of federal activities. Among' some of tbe more obvious 
examples are the federal highway program, the Depart- 
ment of Agriculture's encouragement of almost indis- 
criminate use of pasticides and fertilizers, and the 
insistence on proceeding with the new supersonic 
transport plane. Attempts to bring this process under 
control can be found in the National Environmental 
Policy Act of 1969, § 102, Pub. L. No. 91-190, and 
Executive Order No. 11507, 35 Fed. Reg. 2573 (Feb. 4, 
1970) . 

206. See Perkins v. Lukens Steel Co., 310 U.S. 113 
(1940) . 

207. S^p. 262 supra . 

208. See pp. 253-8 supra . 

209. This approach, however, is a questionable one 
and has not met with great success. Both the Federal 
Government and the County of Los Angeles have met 
severe opposition in attempting to procure anti- 
emission devices. Hearings Before the Subcomm. of 
the Senate Select Comm, on Small Business. 90th Cong., 
2d Sess., at 341, 555 (1968). 

210. The government's contracting power may be 
used in other ways as well. For example, federal 
leases to drill for offshore oil may contain clauses 
permittinq revocation in the event of spillage. 

211. Provisions encouraging such private litigation 
are contained in § 304 of S-3546, 91at Cong., 2d Sess. 
(1970) the proposed National Air Quality Standards Act 
of 1970, in the form in vdiich it has recently passed 
the Senate. On a state level, see , e.g . , MICH. COMP. 
LAWS ANN. § 691, 1202 (1970). 

212. Another device for this purpose is the pro- 
vision in Section 16 of the Rivers and Harbors Appro- 
priation Act of 1899, 30 Stat. 1153, 33 U.S.C. § 411 
(1964), which authorizes payment of half of the fines 
collected for wrongful pollution of navigable waters 
and other offenses to the person or persons who give 
information leading to conviction, 
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213. Actions of this kind might he authorised hy 
the Hart -McGovern Bill, S. 3575, 91st Cong., 2d Sess. 
(1970). 

214. See p. 217 sutara . 
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